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central administrative tribunal.jabat.pur bench.jarm.pttp

Original Application No.844 of 2QQ2

Jabalpur, this the 10th Qf January,2003

Hon'ble Mr.Juttice N.N.Singh- Vice Chairman
Hbn ble l^. R.K.Upadhyaya- Member(Admnv.)

Laxman Kumar Mishra son of
Shri Rampratap Mishra aged
36 years at present working
Gramin Dak Sevak i-lail Carrier
Branch Post Office, Lagargaon
District Satna (M.p.)

-APPLICANT(By Advocate- shri Yogesh Dhande)

Versus

1. Union of India through its
Secretary, Department of Post
and Telegraph, New Delhi.

2. Chief Post Master General
Chhatisgarh Circle, Raipur (CG)

3. Superintendent of Post Office
Satna (M.p.)

4. Assistant Superintendent of Post
Satna Sub Division Satna(MP)

(By Advocate- Shri K.N.Pethla)
-RESPONDENTS

ORDER

By H.K.Upadhvava, Member(Admnv^ t

The applicant has claimed following reliefs in this
O.A,:-

"(a)

(b)

To ̂ rect the respondents to reinstate the '

^d to^n 5^® consequential benefits
V5)? 11.11.2002(Annexure

this Hon'bleTribunal deemed fit and proper in the facts
and circumstances of the case. "

2. It is stated by the applicant that he has been
vrarklng on the post of Oramln Sevak Mall Carrier. Branch
Post Office. Lagargaon District Satna (M.P.). The applicant
claims that respondent No.4. Assistant Superintendent of
Post Office Satna Sub Division ^ juu uivisxon Satna issued a notification
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dated 6«5«1998 (Annexure h/l) for filling of the post of

Extra Departmental Mail Carrier (E.D.M.C.),Lagargaon. In

this notification, it was stated that the post was

reserved for Scheduled Tribe Caste candidates. This

notification was endorsed to Employment Exchange, Satna

with a request that atleast three persons fulfilling the

required eligibility criteria be sponsored. As special

note attached to this notification, it was mentioned

that if three suitable candidates of Scheduled Tribe

were not available , candidates of three of other reserved

category may be sponsored. In case, even such candidates

were not available, the name of candidates of general

category may be sent. The applicant claims that he being

most suitable candidate for the post of E.D.M.C. was

issued appointment letter dated 7.10.1998 (Annexure a/2).

This appointment letter inter-alia stated that the

applicant was appointed provisionally. It was also stated

that "his errployment as EDMC Lagargawan B.o. is temporary

and shall be in the nature of contract liable to be

terminated by him or by the undersigned notifying the

other in writing and that his conduct and service shall

also be governed by the Posts and Telegraph Extra

Departmental Agents (Conduct and Service) Rules, 1964

as amended from time to time. It is claimed by the

applicant that he received the charge of EDMC on the

same day, i.e., 7.10.1998. The applicant further states

that a notice dated 28.9.1999 under Rule 6(a)6c(b) of P&T

Extra Departmental Agents (Conduct & Service) Rules,1964
was issued to him.

(hereinafter referred to as '.the EDA Rules' X* Aggrieved

by the said termination notice dated 28.9.1999 the

applicant filed 0.A.No.677/1999 before this Tribunal.

By an order dated 16.11.1999 this Tribunal disposed tf

the said O.A. directing the applicant to send a reply to

the show Cause notice and the respondent no.2 in that
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O.A. i.e. the Assistant Superintendent of Post Office,

Satna Sub-Division was directed not to terminate the

services of the applicant from the post on which he was

working as on the date of the order of this Tribunal• The

applicant further claims that now a fresh notice under

Rule 8(1) of Gramin Dak Sevak (Conduct and Employment)

Rules,2001 (hereinafter referred to as'the CDS Rules')

dated 11«11,2002 (Annexure-A—5) has been issuctd which

states that the services of the applicant shall stand

terminated with effect from the date of expiry of period

of one month from the date of receipt of the said notice.

According to the applicant he has completed more than

four years of continuous service from the date of his

initial appointment on 7.10.1998, therefore, the provisions

of Rule 8(1) ibid do not apply in his case. According to

the applicant he being a holder of civil post under

Article 311(2) of the Constitution of India cannot be

subjected to termination of his service by notice of

one month,

2,1 At the time of hearing, the learned counsel of the

applicant further stated that the word ' provisioned'

mentioned in the appointment letter dated 7,10,19M has

now been deleted as per subsequent order dated 8.1.2000

issued by respondent no,4,Assistant Superintendent of

Post Offices,

3, The learned counsel of the respondents stated that

the initial appointment of the applicant itself was

violation of standing orders of Post Master General,

Raipur as per his circular letter dated 12,8,1998

(Annexure-R-l), This circular letter stated that "divisional

heads/S.D.I/AS80s should not fill up vacait posts of EDAs

without the express approval of PMP in each case". The

learned counsel of the respondents stated that the so called

appointment letter dated 7,10,1998 was issued by the

Assistant Superintendent of Posts Offices,Sub Division,Satna,
who was not the appointing aithority. According to the
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learned counsel,the Superintendent of Post offices

is Officer-in-Charge of the Division and only he was

authorised to sppoint the applicant. If the appointment

was made by respondent no.4, approval of higher

authorities for the s ame should have been obtained,

particularly,in view of the directions of the Post Master

General dated 12.8.1998 (Annexure-R-l). it was also

pointed out by the learned counsel of the respondents

that this Tribunal by the order dated 16.11.1999 issued

the directions .without affording an opportunity to the

respondents and the respondents were not able to place

facts before the Tribunal. It was also explained by the

learned counsel of the respondents that the initial

order dated 28.9.1999 was notice-cum-termination order,

as it contained the stipulation that the applicant's

services will stand terminated after the expiry of one

month from the date of receipt of tiie said notice. The

learned counsel stated that the period taken from the

date of the order of Tribunal on 16.11.1999 cannot be

counted for continuous service of three years. Therefore,

the applicant's services can be terminated by giving

one month's notice.

4. We have heard the learned counsel of both the

partiles and have perused the material available on

record.

5. This Tribunal by order dated 16.11.1999 in OA 677/99

had ordered as follows«-

"3. Duly considered submissions of the applicant
this O.A. is disposed of with the directions that
if the applicant sends reply to the show cause notice
to respondent no.2 within 3 days of receipt of this
order, alongwith a copy of this order, in that
event.respondent no.2 shall have to dispose of
the same by speaking order and communicate the
decision thereof to the applicant prortptly within
6 weeks. Till such time, the reply to the show
cause notice is disposed of by the respondents,it
is directed that the applicant may not be terminated
from the post on which he is working as on date.If
the grievance of the applicant is not remedied,he
will be at liberty to agitate his grievances afresh. ••

5.1 During the course of hearing, it was not explained
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by either of the counsel as to xvhether the respondents

ever intimated any decision on the reply to the show

cause notice issued by respondent no>4. However, it is

clear that the order of this Tribunal was passed as

early as on 16.11»1999 and the respondents were directed

to pass a speaking order and also communicate the decision

thereof to the a^jplicant within six weeks. There is

nothing on record to suggest as to idien the decision.

If any, was communicated to the applicant, as per order

of this Tribunal, However, it is rather strange that

the respondents have takai nearly two years while issuing

the impugned notice dated 11,11,2002 (Annexure-A-5)s

From the endorsement to this notice It spears that some

instructions must have been issued by the Superintendent

of Post Offices, Rewa Division with reference to his

letter dated 25,10,2002,

5.2 Regarding the argument of the learned counsel

of the respondents for non-completion of three years

period In view of this Tribunal's order in OA 677/1999,

it is to be noted that the order in OA 677/1999 was

passed on 16,11,1999 in which it was directed that the

decision was to be communicated within six weeks from the

I

date of receipt of replyof the applicant. If the period
'  cV

from 16,11,1999 to the date of expiry of six weeks

excluded, even then the applicant had completed more than

three years service. Therefore, this argument of

respondents fails,

5.3 The notification dated 6,5,1998 (Annexure-A-l) for

filling up the post of E.D.M.C, was by a scheduled

tribe candidate, failing which by scheduled caste

candidate and failing both, by candidate of general

category. The respondents have not brought on record to

indicate that the initial selection of the applicant, even

though made provisioneilly, was not in accordance with

the terms and conditions of the notification for filling
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of the post on which he v/as appointedv It is noticed

from the 'Schedule of appointing Authorities* reproduced
oelow Rule 27 of of the EDA Rules, Sv/amy's Compilation
Third Edition,1987 that for the post of E.D.M.C. the

Assistant Superintendent of Post Offices was a

competent appointing authority. Therefore, the objection

raised by the learned counsel of the respondents about

the competence of the appointing authority is rejected,

5,4 If the selection of the applicant v/as as per
the prescribed procedure^ the only irregularity appears
to be not obtaining the approval of tne Post Master

General, In all such cases, the ex—post facto approval
could have been obtained. In the circumstances, we

direct respondent no,4 i,e, the Assistant Superintendent

Post Offices, Satna Sub Division, Satna to move for

approval of the Post Master General in terms of his

circular letter dated 12,8.1998 (Annexure-R-l),

6, In the result, this Original Application is allowed.

The impugned notice dated 11,11,2002 (Annexure-A-5) is

set aside. The respondents are directed to comply with

the direction as in the preceding paragraph witiuLn a period

of tiiree months from the date of receipt of a copy of
this order# In the facts and circumstances of the case,
the respondents are directed to bear their own costsi

rkv.

(R,K,Upadhyaya) (N.N.Singh)
Member (Admnv.) vice Ghairman,
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