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5 . Nayak (STĵ  O ffice  Superinten­
dent Gr. I l /S r .  DPO's O ffice ,
B ilas pur.

6 .  Kishore Ram Raj (ST), O ffice  
Superintendent Gr. Il/Sr, DPO's 
O ffice , B ilasp ur.

7 .  M.K. Girwai, O ffice  Superintendent 
Gr. II (ST), S r . DPO's O ffice ,
B ilasp u r.

8 . D .J. Karunakaran (SC), O ffice  
Superintendent Gr. II(S T ), Sr.
DPO's O ffice , B ilasp ur. . . .  Respondents

(% Advocate -  Shri M-N* B inerjee fo r  o f f i c i a l  respondents)



0
» 2 *

O R D E R

By M#g» Sinqh^ Vice GteiTBian -

% f i l i n g  th is  Q ciginal a p p lic a tio n  th e  ap p lican ts teve

claim ed th e  fo llo w in g  main r e l i e f s  $

**ib) quash th e  order issu ed  by th e  respondent No. 4 
fo r  removal of th e  a p p lican ts from th e  panel dated
1.4 .2002 Annexure A-23 and rev ersio n  of th e  a p p lica n ts  
No. 1 & 2 v id e order d^ted 1 .4 .2002 i^nnexure A~24-A,

(c )  d ir e c t  the respondents to  can ce l the r e v ise d  
s e n io r ity  l i s t  dated 18.6.1999 iwnnexure A-12 of th e  
p riv a te  respondents a llow in g  them upward p o s it io n ,

(d) d ire c t  th e respondents t o  r e s to r e  th e  o r ig in a l  
panel and p ostings d^ted 23.3 .1999 ^nnexure A-lo & A-ll,
(e) d irec t th e  respondent No. 4 fo r  g iv in g  promotion 
to  ap p lica n ts  Nos. 3 & 4 from th e  date of vacancy 
occurred,

( f ) d ir e c t  th e  respondents t o  produce th e  re lev a n t  
records b efore th e  Tribunal,

(g) d ir e c t  th e  respondents t o  quash th e  rev ersio n  
Order of th e  ap p lican ts and promote them as OS Gr.Il.**

2 . The b r ie f  fa c ts  of th e  c a se  as s ta te d  by th e  ap p lican ts

are  th a t th e  ap p lican ts were ^holding c i v i l  posts and were

working w ith  the respondents Nos. 3 & 4 i . e .  Bilaspur

and S r . DPQ, B ilaspur. A ll  th e  a p p lican ts ted  got promotions

to  th e  post of Senior C le r k / i^ d  Clerk (n o n -se lec tio n  p ost)

by v ir tu e  of s e n io r ity  and s u i t a b i l i t y .  The ap p lican ts are

e l ig ib l e  fo r  th e  next promotieai t o  th e  higher grade of O ffice

Superintendent G rade-il in  th e  pay s c a le  of R s. 5500-9000/-.

The Post of Q £fice Superintendent Grade-IX i s  a s e le c t io n
who

p o s t . The p r iv a te  respondents Nos. 5 t o  8<^elongf t o  SC and 

ST conamunit^ were i n i t i a l l y  promoted t o  th e  post of Ifead Cle;di<- 

OB d if fe r e n t  dates during th e  year 1987 and 1988 a g a in st the  

reserved  posts on vacancy based R oster. Subsequently, in  

terras of Railway Bc»rd in stru c tio n s  issu ed  by l e t t e r  dated  

l6 th  June, 1992 c ir c u la te d  by GPO, SE Railway, Kolkata v id e  

E s tt . Sr. No. 110/92, i t  was in te r -a l ia  s ta te d  t t e t  th e

number of a llow ab le  reserved  iposts should  be c a lc u la te d
I
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by applying percentage of 15‘̂  for  SC and fo r  ST aa. th e  

t o t a l  nuoaber of san ction ed  posts in  th e  category and grade.

2 .1  In accordance w ith  th e  above c ir c u la r /in s tr u c t  ioifv th e  

S en io r ity  l i s t  of ifead C lerks was published  on 1 1 .1 1 .1 9 9 2 /

24.11.1992 (Annexure A .2 ) . As per para 6 & 7 of th e  above 

s e n io r ity  l i s t  th e  s e r v ic e s  of 10 reserved  candidates were 

tr e a te d  as fo r tu ito u s  because they were prcMoted a g a in st  

reserved  p o sts  in  excess of th e  p rescribed  quota. T h ereafter, 

th e  order was issu ed  oa 5 .8 .1994 (Annexure A-3) in  which  

se r v ic e s  of s ix  cand ic^tes out of 10 were tre a te d  as non> 

fo r tu ito u s  se r v ic e  from 1.3 .1993 in stea d  of th e ir  date of 

o r ig in a l promotion. A fr e sh  se n io r ity  l i s t  was a ls o  is su e d  for  

th e  categcary o f th e  ffead Clerk <m 8 .8 .1994 (Annexure A -4 ), 

wherein p r iv a te  respondents were p laced  a g a in st S r . No. 29#

81« 84 according t o  th e  dates of n o n -fo rtu ito u s se r v ic e  from

1 .3 .1 9 9 3 . The p riva te  respondents had accep ted  th e  above 

p o s it io n  in  th e  s e n io r ity  l i s t  and th e r e fo r e / did not taajje any 

rep resen ta tion  a g a in st th e  s e n io r ity  p o s it io n  allow ed  t o  them. 

T hereafter another se n io r ity  l i s t  was published  by th e  

respondent No. 4 on 30th  September, 1997 which was based on 

th e  in str u c tio n s  ccxitained in  E st. Sr. 110/92, 108/93946/97 co­

n s is t in g  of 134 ca n d id a tes . While p ub lish ing  t h is  s e n io r ity  

l i s t ,  th e  fo r tu ito u s  s e r v ic e  rendered by th e  garivate respon­

dents No. 5 t o  8 was ignored and they were g iven  a c tu a l p lace  

in  th e  s e n io r ity  l i s t  on th e  b a sis  o f th e ir  a c tu a l p o s it io n  

made in  excess of th e  quota. S ince th e  p rov ision s of Railway 

Board's d irectica is  in  regard to  counting th e  fo r tu ito u s  service 

fo r  th e  reserved  candidates promoted in  excess of t l^  

p rescribed  quota was not fo llow ed , th e  aggrieved  s t a f f  

subm itted a jo in t  rep resen ta tion  a g a in st th e  above s e n io r ity  

l i s t  on 16 .2 .1 9 9 8 .
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2 .2  In th e  m eantim e^instructions were issu ed  by th e  

Railway Board v id e  th e ir  l e t t e r  dated 28th  February, 1997 

(B s t t .  S I . No. 46/1997) in  terms of th e  judgment of Ĵ pex 
Court in  th e  matter o f Union of India Vs. Virpai Singh  

Chowan e t c ,  in  which p r in c ip le  of determining the s e n io r ity  

of s t a f f  belonging to  SC/ST promoted e a r l ie r  v is - a - v is  

generai/OBC s t a f f  promoted la te r  v?as decided . The represen ­

ta t io n  subm itted by th e  s t a f f  includ ing th e  ap p lican ts was 

considered  and th e  s e n io r ity  p o s it io n  of p r iv a te  respondents 

Nce. 5 to  7 were revised^on th e  grounds of fo r tu ito u s  s e r v ic e

v id e  r e v ise d  order is su e d  on 1 3 .4 .1 9 9 8 . In terms of S r . DPO^ 
Biiaspur,

N o t i f ic a t io n  dated 29*9.1997 (Annexure A-.9), s e le c t io n  fo r  

th e  predation t o  th e  post of O ffice  Superintendent Grade-II 

in  th e  s c a le  of pay R s. 5500-90 0 0 /-  of Personnel Branch of

BSP D iv is io n  for  Im p o s ts  * 2-SC 2-ST) was proposed
. t

to  be conducted as per th e  then e x is t in g  s e n io r ity  l i s t .  S ince  

th e  post of OS G r.II is  a s e le c t io n  p o st, 3-X formula was 

adopted fo r  c a l l in g  th e  candidates in  w r itten  examination  

held  on 21 .2 .1998  and 7 .3 .1 9 9  8 . Consequent upon th e  above 

s e le c t io n ,  a panel of 39 candidates was approved on 16.3.1999  

by th e  competent au th ority  i . e .  and th e  panel was

published  v id e  S r . DPO's le t t e r  dated 23.3 .1999 (^nnexure

A-10>. In t h is  panel th ere  was no id e n t i f ic a t io n  about th e
2^candidates empanelled a g a in st th e reserved  p o s ts , ffew«ver,

* fhe'app licants found p lace  in  th e  panel a g a in st S r . No. 36,

37, 38 and 39 by v ir tu e  of th e ir  a b i l i t y  and s e n io r it y .  

Hawever, p ostin g  or dec of 37 candidates out of 39 were 

immediately issu ed  on 23 .3 .1999  i t s e l f .  A ccordingly, th e  

a p p lica n ts  Nos. 1 & 2 were promoted as OS Gr. I I  from th e  

same date i . e .  23.3 .1999 aiongw ith  other can d id ates . VJhile 

a p p lica n ts  Nos. 3 & 4 d id  not g e t promotion order and have 

been aw aiting for  th e  same a n x io u sly . The panel was made as 

p ro v isio n a l because of pending ca se  in  th e  a sn 'b le  Supreme

in  th e  ™a«er j x .  m u t e k  Vs. union of m ala  ana
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Others^ The c 4 se  o£ J.C* M aiiick  and others Ims^been decided
i

long back. Baring th e above two can d idates th e  panel was t o  

be made as f i n a l ,  Hawever, a f te r  th e  |panel and p osting  was 

f in a liz e d ^  th e  respondents have a g a iiis t  issu ed  a r e v ise d  

s e n io r ity  c lan g in g  th e  p o s it io n  of tile  p r iv a te  respondents 

belonging t o  reserved  coraraunity and issu e d  a fr e s h  se n io r ity  

l i s t  on 18.6.1999 (i^nnexure A-.12), In t h is  r e v ise d  se n io r ity
I

th e  p o s it io n  of p r iv a te  respondents underwent change. There­

a f te r  v id e  order caated 1 st A p c il, 2002 (l^nnexure A-23) th e  

a fo r e sa id  panel as approved on I5th  March, 1999 and issu e d  on
I

23.3 .1999 has been amended by adding th e  names of th e  p r iv a te  

respondents Nos. 5 t o  8 and th e  names of th e  a p p lica n ts  have 

been removed frcxn th e  panel a f te r  expiry of currency of the  

panel. The amendment of th e  panel by th e  CBM which was 

o r ig in a lly  approved by th e  AERM is  w ithout ju r isd ic t io n  as 

DRM and AIBH both are Senior M m in is tra tiv e  O fficer . Hfence# 

th is  O riginal A p p lica tion .

3 .  The respondents in  th e ir  rep ly  have s ta te d  th a t th e

a p p lican ts Nos. 1 & 4 were promoted as Head Clerk in  1991#

whereas th e  p r iv a te  respondents were promoted in  1985, 1987

and 1988. i ^ c e ,  t h ^  became sen ior , t o  th e  a p p lic a n ts . Zn
se n io r ity  of

terras of E s tt . S i .  No. 87/1994 and 46/1997^those SG/ST 

candidates who were promoted to  higher grade b efore 1 0 .2 ,9 5  

were counted from th e date of regular promotion in  th a t grade 

The s e r v ic e s  of th e  p r iv a te  respondents were declared  as 

fo r tu ito u s  in  terms of E s tt . S r . No. 110/92 but was r e c t i f ie d  

in  view o f th e  in str u c tio n s  ccaitained in  E s t t .  S r i .  No. 8 7 /  

1994. irience, th e  a lle g a t io n  made in  Jo in t rep resen ta tion  

regarding counting of th e  s e n io r ity  from th e  date of regular  

promotion w ithout mentioning th e  con ten ts & concept of E stt. 

S r i .  No. 87/1994 i s  s p e c i f i c a l ly  denied . I t  i s  a ls o  subm itted  

by th e  respondoats th a t  th e  in stru c tio n s  were issu ed  by th e

K a u « .y  th e ir  l e t t e r  * t e d  28 .2 .1997
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of th e  d ec is io n  of th e  Hon'ble Suprone Court in  th e  c a se  of 

Union o f India Vs. Virpai Singh Ghouhan* In t h is  case^ the cu t  

off date fo r  s e n io r ity  was 10 .2 ,1995 which w i l l  not be 

d istu rb ed . Therefore, th e  p r iv a te  respondents who belonged to  

SC & ST category w i l l  g e t  s e n io r ity  from th e  date of regular  

promotion as they were promoted t o  th e  post of ifead Clerk  

prior t o  10 .2 .1995 and were sen ior to  th e  a p p lic a n ts . The 

JLnstructions contained in  E s tt , Sl> No. 110/92 was issu e d  in  

accordance w ith  th e  order passed oq 12 .3 .1992  by th e  C alcutta  

*Bench o f th e  Tribunal and HDn*ble M lahabad itiLgh Court in  th e  

c a s e  of J>C« M aiiik  and others v s .  Union of India. I t  was 

s p e c i f ic a l ly  mentioned in  4 (J )  of th e  c ir c u la r  th a t th e  %
in stru c tio n s  are  p ro v isio n a l and su b ject t o  th e  d ec is io n  of 

th e  2iDn*ble Supreme Court. Subsequently on th e  b a sis  of th e  

judgment of th e  F u ll Bench of th e  C alcutta  Bench of th e  

Tribunal th e  e a r lie r  c ir c u la r  E s tt . S i .  No. 110/92 was 

m odified  in  terms of E s tt . S I . No.87/1994. The in terim  order 

c ir c u la te d  v id e E stt . Sl> No. 110/92 was in  resp ect of 

reserv a tio n  of posts in  Government s e r v ic e  and not on 

s e n io r ity .  I t  is  furth er subm itted by th e  respondents thatMî jyAA. 

^ th e  E s tt . S r i .  No. 87 /1994 ,r  in te r -a l ia  s t ip u la te s  as fo llow s*  

*23 .The\#£gument of th e  ap p lican ts th a t  on promotion of an 

employee belonging to  SC & ST contiunity based on reserv a tio n  

he should rank junior t o  general community employees in  

accordance w ith  s e n io r ity  in  th e  lower feed er  cadre i s  not

supported by any p r in c ip le  or precedents........................... ..

24 .We do not f in d  any fo rce  in  th e  co n ten tio n . The 

c o n s i t i t io n a i  p rov ision s do not en v isage such l im ita t io n s .  

Normally, th e  s e n io r ity  should  be f ix e d  w ith  re feren ce  t o  the  

date of s e le c t io n  whether an employee comes in  se r v ic e  

through th e  reserv a tio n  quota or o th erw ise . That i s  to  say , 

an e a r lie r  appointee s h a l l  be sen ior t o  a la t e  entrant in  a 

ca d re . Qactt an employee i s  promoted a g a in st a vacancy on

regular b a s is  he should  be con sid ered  as
= ® io r  I n  t h ^ t  grade
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t o  a i l  others who come la te r  by promotion fo r  a n  purposes.

2 5, J u stic e  Mad^n, in  C ontro ller and Auditor General v s .

K -S. jaganathan, AIR 1987 SC 537 held th a t th e  reserv a tio n  

in  favour of backward c la s s e s  of c i t iz e n s  includ ing  t ^  

members of th e  SC & ST as conta:npiated by A r t ic le  16(4) can 

be made not merely in  resp ect of i n i t i a l  recruitm ent but a ls o  

in  re sp ect of posts t o  which promotion a re  t o  be m a d e .. . . .

The Supreme Court in  Karanici^nd Vs. tj^ryana E le c u r ic ity  Boards 

AIR 1989 SC 261 held th a t s e n io r ity  of SC & ST employees w i l l  

be reckoned from th e  d^te of h is promotion to a grade and 

not from th e  d^te of h is entry in to  grade from which he was 

promoted. From w tetever source an employee ted  been r e cr u ite d  

or promoted he occupies a p lace in  th a t post w ith  th e  

s e n io r ity  normally a v a ila b le  aiongw ith  others ir r e sp e c t iv e  

of whether he got th e  b e n e fit  of re serv a tio n  or otherw ise  

and he cannot be la te r  c l a s s i f i e d  on th e  b a sis  of h is o r ig in a l  

appointment or pronotion and denied further promotion i f  he 

i s  f u l ly  q u a lif ie d  otherw ise, on th e ground th a t he acquired  

p ostin g  or promotion on th e  b a s is  of re serv a tio n  quota. There 

i s  nothing l ik e  a cc e le ra ted  se n io r ity  in  s e r v ic e  J u r is ­

prudence.” Accordingly# th e  s e n io r ity  of th e  p riva te  

respondents were co r re c tly  in terp o la ted  as they were promoted 

in  1985, 1987, 1988 whereas th e  a p p lican ts were promoted in  

th e  year from 1991.

4 .  F<ar th e  reasons made above th e  O riginal A pp lication  i s  

b e r e ft  of any m erit and i s  l ia b le  t o  be d ism issed .

5 . Heard th e  learned counsel fo r  th e  parties a t  great 

len g th  and a ls o  perused th e  records c a r e fu l ly .  We have given  

c a r e fu l ccaisideration  t o  th e  r iv a l  con ten tion s of both  th e  

p a rtie s  .-.The adm itted fa c t s  of th e  c a se  are  th a t the

. . 3 .  .  a n a  2 ^

1 1 /
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Clerk on 25.7.1991# a p p lica n t No. 3 on 26 .9 .1991  and 

ap p lican t No. 4 on 5 .9 .1 9 9 1 . The p r iv a te  respondents Nos,

5 t o  8 were promoted on 95 .12 .1985 , 5 .2 .1987  , 29.10.1987  

and 4 .1 .1 9 8 8  r e s p e c t iv e ly . The r espondents have f ix e d  th e  

s e n io r ity  of th e  p r iv a te  respondents Nos. 5 to  8 in  ternas of 

th e  B s t t .  S r l .  No. 110/1992 (Annexure A -1 ) . I t  provides th a t  

th e  s e n io r ity  i s  t o  be f ix e d  as p ^  se n io r ity  p o s it io n  of th e  

cand idates in  th e  p a n e l/se lee^  l i s t . '  HDwever, i f  a ‘ SG/ST 

candidate has been promoted on or a f te r  22 .2 .1 9 8 5  in  excess  

of th e  prescribed  quota of 152& (SC) and 7C53i (ST) on th e  t o ­

t a l  number of san ction ed  p o sts , his s e r v ic e  in  t t e t  promo­

t io n a l grade w i l l  be tr e a te d  as fo r tu ito u s , and su=h 

promotions w i l l  be ad ju sted  ag a in st th e  reserved  points of 

fxjture v a ca n c ies , i i s  s e n io r ity  w i l l  be reckoned from the  

d a te  of such adjustm ait fo r  th e purpose of con sid eration  of 

his promotion in  th e  next higher grade. This procedure w i l l  

be a p p lica b le  for  promotions n^de upto 1 1 .3 .1 9 9 2 . S ince ta e  

a p p lica n ts were promoted during th e  period  from 22 .2 .1 9 8 5  t o

11 .3 .1992 , th e ir  s e n io r ity  was f ix e d  in  terms of th e  E s t t .

S I . No. 110/92 and accordingly  the s e r v ic e s  of th e  p r iv a te  

respondents Nos. 5 to  8 was trea te d  as n on -fortu itou s in  th e  

category of Jfead Clerk in  th e  s c a le  of iKs. 1400-2300/- (pce-  

r e v ise d  s c a le )  a g a in st th e  reserved  vacancy a v a ila b le  from 

1.3 .1993 v id e  l e t t e r  dated 5.8 .1994 (^nhexure A-3 ) . There­

a f te r  th e  Railway Board has issu ed  another l e t t e r  dated 14th  

Ju ly , 1994 (B s tt . m .  No. 87 /1994), whereby th e  g u id e lin es  

w ith  regard to  th e  recokoning of s e n io r ity  o f SC/ST employees 

l^ve been issu ed , in  th is  S i .  No. 87/1994 th e  re feren ce  of 

th e  Railway Board's e a r lie r  le t t e r  dated 16th Jvine, 1992 has 

been m entioned. Therefore, th e  con ten tion  of th e learned  

counsel fo r  th e  a p p lican t made during th e  tim e f in a l  

arguments th a t  th e  in s tr u c t io n s  con ta ined  in  Railvjay Board's 

l e t t e r  dated 16th June, 1992 have not been superseded is  not



*  9  *

co rrect and i s  accordingljf, r e je c te d . Now th e se  in stru c tio n s  

ccxitained in  SX. No. 87/1994 in te r -a l ia  which are  in  super­

se ss io n  of in stru c tio n s  con ta ined  in  E s tt . 110/1992 dated  

I6 th  June^ 1992 provided th a t  in  terms of th e  judgment of th e  

F u ll Bench of tf^derabad Bexich and F u ll  Bench of

C alcutta  Bench, th e  s e n io r ity  of SC/ST employees should  

con tinu e t o  be f ix e d  as per th e  exten t r u le s  ir r e s p e c t iv e  of 

th e  fa c t  th a t  they are promoted a g a in st th e  reserved  vacancies 

or on th e ir  own s e n io r ity /m e r it . In c a se  th e  s e n io r ity  of 

Some of th e  employees isis been f ix e d  in a manner otherw ise  

than as per th& extant r u le s  because of in terim  orders of any 

D iv ision  Bench of th e  th e ir  s e n io r ity  may be r e f ix e d

as per th e  judgment of the ffcn'ble F’u l l  Bench, ChT, C alcutta  

and they be considered  fo r  promotion/proforma promotion as 

per extant in s tr u c t io n s . I t  is  a ls o  mentioned in  t h is  le t t e r  

t i ia t  th e  judgment of th e  F u ll Bench of CAT C alcutta Bench 

dated 21 ,2 .1994  should be s t r i c t l y  adhered t o .  The F u ll Bench 

of ChT C alcutta  Bench t» s  r e l ie d  upon th e  paragraphs 23, 24 

and 25 of judgment of F u ll Bench o£ QkT, Hyderabad Bench.

The F u ll Bench of CAT, C alcutta Bench in  th e  ca se  of No. 

854/1990 and connected matters held  as under $

“5 ................................................... ...........................................................
in  our view th e  fin d in gs in  paras 23,24&25 are not 
t e n ta t iv e .  The F u ll Bench has not sa id  s o .  On a care­
f u l  reading of th e  judgment of th e  F u ll Bench we are  
s a t i s f i e d  tl^it on th e  question of counting s e n io r ity  of 
th o se  SC/ST candidates who have secured  a cce lera ted  
promotions by v ir tu e  of re serv a tio n , in  the matter of 
th e ir  further promotion, the F u ll Bench has expressed  
i t s  f in a l  views in  paragraphs 23, 24 & 25 . I t  i s  on t ie  
other question whether reserva tion  i s  of posts or 
vacancies t m t  th e  F u ll Bench s a id  th at i t s  views are  
t e n ta t iv e , as th e  same question  was for  ad jud ication  
by th e Supreme Court in  M alik's c a s e . I f  the t^derabad 
F u ll Bench d ec is io n  was c i t e d  in  th e se  cases b efore  
th e  re ferr in g  Bench, they would not have re ferred  the 
same question  to  the F u ll Bench. i>ts th e  questions 
re ferred  are thus covered by th e  e a r lie r  F u ll Bench 
d ec is io n  i t  has become unnecessary to  examine th e  same 
question  in  th is  referen ce."

iijwever, th e  se n io r ity  of th e  p riva te  respondents Nos. 5 to  8 

was not r e f ix e d  in  terne of th e  in stru ctio n s contained  in

Rahway Board le t t e r  dated 14th July, 1994 (E stt . S i .  No.



87 /1994). Thereafter another Railway Board le t t e r  dieted

28.2;1997 was issu ed  (E s t t .  S I . No. 46 /1997) by which th e

Railway Board has la id  down th e  p r in c ip le s  fo r  determ ining

th e  s e n io r ity  of s t a f f  belonging t o  SG/ST promoted e a r lie r

v is - a - v i s ,  Generai/aBC s t a f f  promoted la t e r ,  f^ra 2 of th e

s a id  l e t t e r  i s  reproduced below t

**2. The Supreme Court in  i t s  judgment c^ted  
10.10.1995 in  th e  Union of India Vs. Virpai Singh  
Gt^ui^n e t c .  (jr  1995(7) SG 231) held  as fo llo w s $

“Even i f  a Scheduled G aste/Scheduled Tribe 
candidate i s  promoted e a r lie r  by v ir tu e  of r u le  
of r e se r v a tio n /r o s te r  tli^n h is sen io r  general 
candidate and th e  sen io r  general candidate i s  
promoted la t e r  t o  th e  s a id  higher grade# th e  
general candidate regains h is s e n io r ity  over 
such e a r lie r  promoted Scheduled G aste/Scheduled  
Tribe can d id ate . The e a r lie r  promotion of th e  
Scheduled G aste/Scheduled Tribe candidate in  
such a s itu a t io n  does not confer up<» him 
S en io r ity  over th e  general candidate even 
through th e  general candid^^te i s  promoted la te r  
t o  th a t category ,"

i^ra 5 of th e  s a id  l e t t e r  a ls o  s ta te s  th a t  th is  w i l l  have

e f f e c t  from 10*2.1995 and w i l l  not d istu rb  th e  s e n io r it ie s

decided e a r lie r  as per th e  r u le s  in  fo r c e  a t th e  re lev a n t
on

tim e s . In th e  s e n io r ity  l i s t  published ^ 0 .9 .1 9 9 7  th e  

p riv a te  respondents have been given  s e n io r ity  from the date  

of fo r tu ito u s  promotion in stea d  of th e  ^ t e s  on which th e ir  

se r v ic e s  were tre a te d  as n on -fortu itou s r e su lt in g  t t^ t  th e ir  

names have come much above in  th e  s e n io r ity  l i s t .  The se n io r ­

i t y  l i s t  has again been r e v ise d  v id e  o f f i c e  le t t e r  dated
se r v ic e s  of

dated 13 .4 .1998  in  which th e /p r iv a te  respondents have been

trea ted  as n on -fortu itou s frcxn 1 .3 .1 9 9 3 , 11.10.1994 and

18.1 .1995  r e s p e c t iv e ly . In June, 1999 (Ji»nnexure A -12) again

th e  s e n io r ity  l i s t  was r e v ise d  and th e  p r iv a te  respondents

have been granted se n io r ity  w ith  re feren ce  to  th e  date of

th e ir  a c tu a l promotion t o  th e  post of Ifead G lerk. The

con ten tion  of th e  a p p lican ts is  th a t in  terms of the  
E s tt .

in stru c tio n s  in ^ S l. No. 110/1992^ th e  s e n io r ity  of th e  

p r iv a te  respondents have been f ix e d  c o r r e c t ly .  M ter  the  

Judgment of the Hsn'ble Supreme Court in  th e  ca se  of Virpai

♦ 10 *



Singh Chowan (supra) th e  in stru c tio n s  in  E s tt . SI# No. 4 6 /1 9 9' 

hai6e.been issu e d . Accor d ing, to  th e  learned  counsel fo r  th e  

a p p lica n ts  th e  in stru c tio n s  contained  in  E s tt . S I , No. 110/92 
have not been superseded by th e  in stru c tio n s  contained  in  

E s tt . S I .  No. 46/1997 and th e  in stru c tio n s  contained  in  E stt . 

S i .  No. 1 1 0 /9 2 s t i l l  holds good and th e  se n io r ity  of th e  

p riv a te  respondents have been co r re c tly  f ix e d  as per th is  

in s tru c tio n  contained  in  E s t t .  S I. No. 110 /92 . The change 

o f s e n io r ity  v id e c ir c u la r  dated 18th June, 1999 i s  not in  

accordance w ith  th e  d ire c tio n s  given  by th e  Railway Board 

and th e re fo re , th is  req u ires t o  be quashed and s e t  a s id e .  

Further th e  respondents be d irec ted  t o  r e s to r e  th e  panel 

and' p o s t in g  dated 23 .3 .1999  Annexure l^>10 & 4w>ll.

6 . The q uestiaa  for  con sid eration  b efore  us i s  whether 

th e  s e n io r ity  l i s t  issu ed  by th e  respondents v id e  th e ir  

l e t t e r  dated 18th Jiane, 1999 (i^nnexure A -i2 ) i s  in  accordance 

w ith  th e  r u le s  ahd g u id e lin es  issu ed  by th e  Railway Board 

or n o t. hs mentioned e a r lie r  th e private-res|>ondentSi,have beai 

promoted t o  th e post of Ifead Clerk during th e  period from 

1985 .to  1988, Iw h^e^sl'the ap p lican ts have been promoted in  

th e  year 1991 i . e .  much la t e r .  % e a r lie r  in str isc tio n s issu ed  

by th e  Railway Board, th e  s e n io r ity  o f th e  p r iv a te  respon­

dents was required  t o  be f ix e d  in  accordance w ith  th e  

in s tru c tio n s  contained  in  le t t e r  dated 16.6.1992 in  E s tt . S I. 

No. 110/1992, which was done by the Railway a u th o r it ie s  

c o r r e c t ly .  T h ereafter, t h is  in stru c tio n s  have been superseded  

by th e  in s tr u c t io n s  dated 14.7.1994 in  E s t t .  S I . No. 87/94 

and as per th e se  in s tr u c t io n s  th e  order d eclarin g  th e  se n io ­

r i t y  fo r tu ito u s  should  have been withdrawn. However, t h is  

was not done by th e  Railway Board in  t im e . T hereafter, 

another Railway Board c ir c u la r  in  1997 had been issu ed  v id e

E s tt . S I . No. 46 /1997, which te s  superseded the p o s it io n  of

have
es th a t  t h is  w i lJ /e f f e c t
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from lo th  February, 1995 and w i l l  not d istu rb  th e  s e n io r i t ie sIt '!
decided e a r lie r  as per th e  r u le s  in  f ^ c e  a t  th e  re lev a n t

' n
tim e , i^d th e  respondents decided th eIjsen iority  of th e  

a p p lica n ts  w e ll in tim e, th e  in stru c tio n s  issu ed  by th e
t KflnM. ®—

Raiiv?ay Board in  f is t t .  S I . No. 46/l997iwould not been
, I  A

a p p lica b le  in  th e  ca se  of f ix in g  tlie  s len io r ity  o f th e  p r iv a te
i E s tt . S I . No.

respondents because as per th e  in s tr u c t io n s  contained in /8 7 /9 4
th e  s e n io r ity  of th e  p r iv a te  respondents would have been

: 1
f ix e d  b efore 10th February, 1995. Inst<^d of granting th e

i
co rrec t s ^ i o r i t y  to  th e  p r iv a te  respondents in  accordance 

w ith  th e  in s tr u c tio n s  contained  in  Estli. S I . No. 87/1994 in  

tinae« th e  respondents have co rrected  th e ir  s e n io r ity  cnuch 

la te r  i . e .  by Issuing th e  l e t t e r  d^ted 18.6 .1999  (i^nexure 

Ak-12). We, therefore# do not f in d  any i l l e g a l i t y  in  th e  a c tio n  

taken by th e respcxidents by f ix in g  the s e n io r ity  o f the  

p r iv a te  respondents v id e c ir c u ia r A e tte r  dated 18th June,

1999 (Annexure li»-12). Moreover, th e  in stru c tio n s  issu ed  by 

th e  Railway Board v id e E s t t .  S I . No. 46/1997 have aisoAjaegated 

by th e  Railway Board a f te r  passing of th e  Eighty F if th  

Amendment A ct, 2001 by th e  £&rliamaat. As on to<^y, th e  

c ir c u la r  dated 30th  January, 1997 which i s  th e  b a s is  of 

issuan ce of Railway Board's c ircu la r  of 46/1997# stands  

withdrawn a f te r  th e  issuan ce of th e CM d^ted 21.1.2002 by the  

M inistry of Personnel# B ib lic  Grievances and Pensions, 

Department of Personnel & T rain ing . T herefore, th e  p o s it io n  of 

1994 has again  been confirm ed.

7 . For the reasc»is r^ o r d e d  above# th e  C ciginal A pp lica­

t io n  i s  w ithout any m erit and i s  l ia b le  t o  be .d ism issed. 

Accor(^ngly, th e  C tig in a l A pp lication  i s  d ism issed . No c o s t s .

(Mad^n Moi^n) (M\P. Singh)
J u d ic ia l Meoiser Vice Chairman

•SA"


