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By M.P. Singh, Vice Chairmen -

By filing this ariginal Application the applicants have

claimed the following main reliefs s
“(b) quash the order issued by the respondent No. 4
for removal of the applicants from the panel dated
1.4.2002 Annexure A-23 and reversion of the applicants
Noe 1 & ¢ vide order dated 1.4.2002 Annexure A_-24-A,
(c) direct the respondents to cancel the revised
seniority list dated 18.6.1999 Annexure A-12 of the
private respondents allowing them upward position,

(a) direct the respondents to restore the original
panel and postings dated 23.3.1999 Annexure A-10 & A-l1l,

(e) direct the respondent No. 4 for giving promotion
to applicants Nos. 3 & 4 from the date of wvacancy
occurred, S

(£) direct the respondents to produce the relevant
records before the Tribunal,

(g) direct the respondents to quash the reversion
order of the applicants and promote them as 05 Gr.II."

2. The brief facts of the case as.stated by the applicants
are that the applicants were ¢holding  civil postsand were
working with the respondents NoS. 3 & 4 i.e. IRM, Bilaspur
and Sr. DPO, Bilaspur. All the applicants had got promotions
to the post of Senior Clerk/iHead Clerk (non-selection post)
by virtue of seniority and suitability. The applicants are
eligible for the next promotion to the higher grade of Office
V,Superintendent Grade-~il in the pay scale of Rs. 5500-9000/~.
The Post of Office Superintendent Grade-II is a selection
post. The private respondents Nos. 5 to glzgelongq to 8C and
ST communitig were ihitiauy promoted to the post of Head Clex-
on different dates during the year 1987 and 1988 against the
reserved posts on vacanéy pased Roster. Subsequently, in
terms of Railway Board instructions issued by letter dated
16th June, 1992 circulated by CPQ,' SE Railway, Kolkata vide

BEstt. Sr. No, 110/92, it was inter alia stated that the

ﬁ\—r:imber of allowable reserved:!posts should be calculated



(3 =

by applying percentage of 154 for SC and 74% for ST on the

total number of sanctioned posts in the éategory and grade.

2.1 In accordance with the above circular/instructiors, the

‘seniority 1ist of Head Clerks was publiShed on 11.11.1992/

24 .11.1992 (Annexure A-2). A5 per para 6 & 7 of the above
seniority list the services bf 10 reserved candidates were
treated as fortuitous because they wére pi.'omoted against
reserved posts in excess of the prescribed quota. Thereafter,
the arder was issued on 5.8.1994 (Annexwre A-3) in which
services of six candidates out of 10 were treated as non-
fortuitous service from 1.3.1993 instead of their date of
original promotion. A fresh seniority list was also issued for
the category of the Head Clerk on 8.8.1994 (Annexure A-4),
wherein private respondents were placed against Sr. No. 29,
81, 84 according to the datesof non-fortuitous service from
1.3.1993., The private respondents had accepted the above

. M_L
position in the seniority list and therefare, did not made any
representation against the seniority position allowed to them.
Thereafter another seniority list was published by the
respondent No. 4 on 30th,$eptember, 1997 which was based on
the instructions contained in BEst. Sr. 110/92, 108/93946/97 co.
nsisting‘ of 134 candidates. V}hile publishing Ithi.s Seniority
list, the fortuitous servicejrendered by the private respon-
dents No. 5 to 8 was ignofe_d and the;y were given actual place
in the éeniority list on the basis of their actual position
made in excess of the quota. .Since the prox)isions of Railway
Board's directions in regard to counting the fortuitous service
for the reserved candidates promoted' in excess of the
prescribed quota was not followed, the aggrieved staff

submitted &8 joint representation against the above seniority

1ist on 16.2.1998.
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2.2 - In the medntime, instructions were issued by the
Railway Board vide their letter dated 28th February, 1997
(Estt. Sl. No. 46/1997) in terms of the judgment of Apex
Court in the matter of Union of India Vs. Virpal Singh
Chowdn etc. in which prinCiple of determining the Seniority
of staff belonging to SC/ST promoted edrlier vis-&-vis
general/OBC staff promoted later wés decided. The represen-
tatioﬁ ‘submitted by the staff including the applicants was
considered and the seniority position of private respondents
doumnisardy L

Na 5 to 7 were revised.on the grounds of fortuitous service
vide revised order issued on 13.4.1998. In terms of Sr. DPO,.)
Bilaspur, .
fotification dated 29.9.1997 (Annexure A-9), Selection for
the promotion to the post of Office Superintendent Grade-il
in the scale of pay Rs. 5500-9000/- of Personnel Eranch of
BSP Division for %Lposts (35-UR # 2-SC’”‘¢A 2-ST) was proposed
to be *conducted as per the then existing seniority list. Since
the post of G5 Gr.iI is a selection post, 3-X formula was
adopted for calling the candidates’' in written examination
held on 21.2.1998 and 7.3.1998. Consequent upon the above
selectioh, a panel of 39 candidates was approved on 16.3.1999
by the cémpetent authority i.e. ADRM and the panel was
published vide Sr. DPO's letter dated 23.3.1999 (Annexure
A=10). In this panel there was no identificétion about the
"candidates empanelled against the reserved p05£s. nge’ver,
fhe applicants found piace in the panel agarinst Sr. No. 36,
37, 38 and 39 by virtue of their ability and seniority.
However, posting orders of 37 candidates out of 39 were
immediately issued on 23.3.1999 itself. Accordingly, the
applicants Nos. 1 & 2 were promoted as OS5 Gr. II from the
same date i.e. 23.3.1999 alongwith other candidates. While
applicants Nos., 3 & 4 did not get promotion order and have
been awaiting for the same anxiously. The banel was made as

provisional because of pending case’ i_p the Hon'ble Supreme

! , I
\\{o/w:t 10 the matter of J.C. Mmllick vs. Union of India ang
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others.' The case of J.C. Mallick and }others mg:géqe—n decided
long back. Baring the above two candiddtes the Panel was to
be_niade as final. However, after the J'pane.]. and posting was
finalized, the respondents have againj‘st issued a revised

- seniority changing the position of tt‘ie private respondents

ke longing to reserved community and i}ssued a fresh seniority
list on 18.6.1999 (Annexure A-12). 114 this revised seniority
the position of private respondents dnderwen’t change. There=
after vide order dated 1st aApril, 2002 (Annexure A-23) the
aforesaid panel as approved on 1bth ljxarch, 1999 and issued on
23 .3.1999 has been amended by adding the names of the private
respondents Nos. 5 to 8 and the names of the applicants have
been removed from_the pdnel after expiry of currency of the

- p3nel. The amendment of the pinel by the DRM which was
originally approved by the ADRM is without jurisdiction as
DRM and ALRM both are Senior Administrative Officer. Hgnce,

this Qriginal Application.

3. The respondents in‘their répl_y have stated that the
applicants Nose. 1 & 4 were promoted as Hedd Clerk in 1991,
whereas the private respondents were promoted in 1985, 1987
and 1988. HenCe, they became sSeniar.to the applicants. In
seniority of
terms of Estt. Sl. No. 87/1994 and 46/1997/those 8C/ST
candidates who were promoted to higher grade before 10.2.95
were counted from the ddte of regular promotion in that grade
The services of the private respondents ﬁere declared as
fortuitous vin terms of Estt. Sr. No. 110/92 .but was rectified
in view of the instructions contained in Estt. Srl; No. 87/
1994. Hehce, the allegation made in joint representation
regarding counting of the seniority from the date of regular
pl_':omotion without mentioningvthe contents & concept of EStt.

Srl. No. 87/1994 is specifically denied. It is also Submittec

by the respondents that the instructions were issued by the

ﬁjaimay Board vide their letter gated 28.2.1997 .in purs
: udnce
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~of the decision of the Hon'ble Supreme Court in the case of
Union of Indis Vs. Virpal Singh Choumen. In this case,the cut
off date for Seniority was 10.2.1995 which will not be
disturbed. Therefore, the private respondents who belonged to
SC & ST category will get seniocrity from the date of regular
promotion as they were promoted to the post of Head Clerk
prior to 10.2.1995 and were senior to the applicants. The
instructions contained in Estt. Slp No. 110/92 was issued in
accordance with the order passed on 12.3.1992 by the G3lcutta
‘Bench of the Tribun2l and Hon ‘ble &llahabad Hi.gh Court in the
case of J.C. Mallik and others Vs. Union of India, It was
specifically mentioned in 4(J) of the circular that the
instruyctions are provisional and subject to the decision of
the Hon'ble .Supre.me Court. SubSequently on the basis of the
judgment of the Full Bench of the Calcutta Bench of the
Tribunal the earlier circular Estt. Sl. No. 110/92 was
modified in terms of Estt. Sl. N0.87/1994. The interim order
g¢irculated vide Estt. Sl No. 110/92 was in respect of |
reservation“of posts 15 Government service and not on
seniofity. It is further submitted by the respondents that#u,y
M&M%JMEM. Srl. No. 87/1994,: inter-clla stipulates as followss
w3 .The"‘;:@ngument of the applicants that on promotion of an
employeé belonging to SC & ST comiunity based on reServatior;
he should rank junior to general community employees in
accordance with seniority in the lower feeder cadre is not
supported by any principle or precedentS.cccecccccccccscesanse
24 We do not £ind any force in the contention. The
_corLSi.t:Ltional provisions do not envisage such limitations.
Normally, the seniority should be fixed with reference to the
date of selection whether an employee comesS in service
through the reServatJ.on quota or otherwise. That is to say,
an earlier appointee shall be senior to a late entrant in a
cadre. Gnce an employee is promoted against a vacancy on

ﬁl‘/e‘gular basis he should be conSidered as senior i
‘ - 10 that grage
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to all others who come later by promotion for all purposes.
25, Justice Madan, in Controller and Auditor General Vs.

K.S. Jaganathan, AIR 1987 SC 537 held that the reservation.
in favour of backward classes of citizens including the
- members of the SC & ST as .contemplated by Artidle 16(4) can
be made not merely in respect of initial recruitment but also
in respect of posts to which promotion are to be mede.....
The Supreme Court in Karamchdnd Vs. ifryana EleCtricity. Board,
AIR 1989 SC 261 held that Seniority of SG}'& ST employees will
be reckoned from the date of his promotion to & grade and

not from the date of his entry into grade from which he_ was
promoted. From wkxatéver Source an employee hdd been recruited
or promoted he occupies a place in that post wit.h the
seniority normally available alongwith others irrespective

of whether he got the benefit of reservation or otherwise
and he cannot be later classified on the basis of his original
appointment or promotion and denied further promotion if he
is fully qualified otherwise, dn the ground that he acquired
posting or promotion on the basis of reservation quota, There
is nothing 1ike accelerated seniority in service juris-
prudence.® Accordingly, the seniority of the private
respondents were correctly interpolated as they were promoted
in 1985, 1987, 1988 whereas the applicants were promoted in

the year from 1991.

4. For the reasons made above the Original Application is

bereft of any merit and is liable to be dismissed.

5. Heard the learned counsel for the parties at great
length and also perused the records carefully. We have given
careful consideration to the rival contentions of both the

parties..The admitted facts of the case are that the

w/j‘cants Nos. 1 and 2 were promoted to the post of Hea
Q. L 4
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Clerk on 25.7.1991, applicant No. 3 on 26.9.1991 and
applicant No. 4 on 5.9.1991. The private respondents Nos.

5 to 8 were promoted on 05,12.1985, '5.2.1987, 29.10.1987

and 4.1.1988 respectively. The r espondents have fixed the .
Seniority of the private respondents Nos. 5 to 8 in terms of
the BEstt. Srl. No. 110/1992 (Annexure A-1). It provides that
the seniority is to be fj.xe‘d as per séniority position of the
candidates in the panel/select list. However, if a SC/ST
candidéte has been promoted on or after 22.2.1985 in excess
of the prescribed quota of 15% (SG) and 745% (ST) on the to-
tal number of sanctioned posts, his service in that promo-
tional grade will be treated as fortuitous, and such
promotions will be adjusted against the reserved points of
future vacancvi'es. His seniority will be reckoned from the
date of such adjust}nent for the purpose of co_nsideration of
his promotion in the next higher grade. This procedure will
be applicable for promotions made upto '11.3.1992. Since tae
endvdle runpombesls & : v
applicangs were promoted during the period from 22.2.19-85 to
11.3.1992, their seniority was fixed in terms of ihe Estt.
Sl1. No. 110/92 and accordingly the Sérvices of the private
respondents Nos. 5 to 8 was treated as non-fortuitous in the
category of Head Clerk in the scale of Rs. 1400-2300/- (pre-
revised scale) against the reserved vécancy available from
1.3.1993 vide letter dated 5.8.1994 (Annexure A-3). There-
after the Railway Board hAs issued another letter dated 14th
July, 1994 (Estt. S1. No. 87/1994), whereby the guidelines |
with regard to the recokoning of seniority of SC/ST employees
have been_ issued. In this Sl. No. 87/1994 the reference of
the Railway Board's earlier letter datéd 16th June, 1992 has
been mentioned. Therefore, the contention of the learned
counsel for the applicant made during the time of final
arguments that the instructions contained in VR'ailway Board's

letter dated 16th June, 1992 have not been supersededﬂ is not

W
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Ccorrect and is accardingly, rejected. 'Now these instructions
contained in S1. No. 87/1994 inter-alia which are in super-
session of instructions contained in Estt. 110/1992 dated
16th June, 1992 provided that in terms of the judgment of the
Full Bench of CAT, Hrderahad Bench a_nd Full Bench of CAT,
Calcutta Bench, the seniority of SC/ST employees should
continué to be fixe_d as per the ext@®nt rules irrespective of
the fact that they ére promoted against the reserved vacancies
or on their own seniority/merit. In case the seniority of
some of the employees has been fixed in @ manner otherwise
than @s per the extant rules because of interim orders of any
Division ‘Bench of the CAT, their seniority may be refixed

as "per the judgment of the Hon'ble Full Bench, CAT, Calcutta
and they be considered for promotion/proforma promotion as
per extant instructions. It is also mentioned in this letter
that the judgment of the Full Bench of CAT Calcutta Bench
dated 21.2.1994 should be strictly adhered to. The Full Bench
of CAT Calcutta Bench has relied upon the paragraphs 23, 24
and 25 of judgment of Full Bench of CAT, Hyderabad Bench.
The Full Bench of CAT, Calcutta Bench in the case of G No.

854 /1990 and connected mdtters held as under 3

L .
.5. 0 00 20000 000 PO COON O EDCOOOOE PO OOIISO TS OGS SSSESCOCS

In our view the findings in paras 23,24&25 are not

- tentative. The Full Bench hds not said so. On 8 care-
ful reading of the judgment of the Full Bench we are
satisfied thit on the question of counting seniority of
those 8C/ST candidates who have secured accelerated
promotions by virtue of reservation, in the matter of
their further promotion, the Full Bench h2s exXpressed
its final views in paragraphs 23, 24 & 25. It is on tie
other guestion whether reservation is of posts ar
vacancies that the Full Bench said that its views are
tentative, as the same question was for adjudication
by the Supreme Court in Malik's case. If the Hyderabad
Full Bench decision was cited in these cases before
the referring Bench, they would not have referred the
same guestion to the Full Bench. #S the guestions
referred are thus covered by the edrlier Full Bench
decision it hds become unnecessary to examine the same
question in this reference.®

However, the seniority of the private respondents Nos. 5 to 8

was not refixed in terms of the instructions contained in

wway Board letter dated 14th July, 1994 (Bstt., s1. No
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87/1994). Thereafter another Railway Board letter dated
28.2.1997 was issued (Estt. Sl. No. 46/1997) by which the
Railway Board mas laid down the principles for determining
the seniority of staff belonging to SC/ST promoted»eariier
vis -8 ~vis, General/OBC staff promoted later. Fra 2 of the
said letter is reproduced below 3

“2. The Supreme Court in its judgment dated
10.10.1995 in the Union of iIndia Vs. Virpal Singh
Chauhan etc. (JT 1995(7) SC 231) held as follows 3

“Bven if a Scheduled Caste/Scheduled Tribe
candidate is promoted earlier by virtue of rule
of reservation/roster than his senior general
candidate and the Senior general candidate is
promoted later to the said higher grade, the
general candidate regains his seniority over
such earlier promoted Scheduled Caste/Scheduled
Tribe candidate. The earlier promotion of the
Scheduled Caste/Scheduled Tribe candidate in
such a situation does not confer upon him
Seniority over the general candidate even
through the general candidate is promoted later
to that category.*

Fara 5 of the said letter also states that this will have
ef fect from 10.2.1995 and will not disturb the seniorities
decided esrlier as per the rules in farce at the relevant
ﬁimes. In the seniority list pablished 220.9.1997 the
privéte respondents have been'givén senicrity from the date
of fortuitous promotion imstead of the dates on which their
services were treated as non-fortuitous resulting that their
names hAve come much above in the seniority list. The Senior-
ity list has again been revised vidé office letter dated
services of
dated 13.4.1998 in which the/private respondents hive been
tredated as non-fortuitous from 1.3.1993, 11.10.1994 and
18.'1.1995 respectively. In June, 1999 (Annexure A-12) again
the Seniority list was revised and the private respondents
have been granted seniority with reference to the date of
their actual promotion to the post of Head Clerk. The
contention of the applicants ‘is that in terms of the
instructions ﬁ}gi. No. 110/1992 the senicrity of the
private respondents hadve been fixed correctly. After the

Judgment of the Hon'ble Supreme Court in the case of Virpal

N

<



* 11 %

. ' _
Codi
Singh Chowan (supra ),the j.nStructionsAin Estt. Sl No. 46/199°

ha¥e been issued. According.to the learned counsel for the

applicants the instructions contained in Estt. Sl. No. 116/92

have not been superseded by the instructions contained in
Estt. Sl. No. 46/1997 and the j.nStructions contained in Estt.
Sl. No. 110/92still" holds .go.od and the seniority of the
private respondents hAve been correctly fixed as per this
instruction contained in Estt. Sl. No. 110/92. The change

of seniority vide circular dated 18th June, 1999 is not in
accordance with the directions given by the Railway Board
and therefore, this requires to be quashed and seﬁ aside.
Further thé respondents be directed to restore the panel

and posting dated 23.3.1999 Annexure A-10 & A-11.

6. The question for cor_xsideratioﬁ before us is whether
the seniority list issued by the respondenﬁs vide their
letter dgated 18th June, 1999 (hnnexure A-12) is in accorddnce
with the rules and guidelines issued by the Railway Board

or not. As mentioned earlier the prm1i§r§t-e‘wrespondents;ghave been

promoted to the post of Head Clerk during the period from

1985.t0.1988, :whereas’the applicants have been promoted in

the year 1991 i.e. much later. By earlier instructions issued
by th‘e. Railway Board, the seniority of the private respon-
dents was requiréd to be fixed in aﬁcordance with the
instructions contained in letter dated 16.6.1992 in BEstt. Sl.
No. 110/1992, which was done by the Railway authorities
correctly. Thereafter, this instructions have been Superseded
by the. instructions dated 14.7.1994 in Estt. Sl1. No. 87/94
énd as per these inStructidns the order‘ deClafing the senio-
rity fortuitous should have been withdraw;'x. However, this

was not done by the Railway Board in time. Thereafter,
ancther Railway Bodrd circular in 1997 had been issued vide

Estt. Sl. No. 46/1997, which Mas superseded the position of

1994. This circular specifically stat e

!

&V @S that this will/effect
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from 10th February, 1995 and will not ‘disturb the seniorities

decided earlier as per the rules in fiiarce at the relevant
time. Hd the respondents decided the|seniority of the

N
applicants well in time, the instructions 1ssued by the

hane -
Raiiway Board in Bstt. Sl. No. 46/1997\would have not been

applicable in the case of fixing the seniority of the private
T BEstt. S1l. No.

respondents because as per the instmcjitions contained in/87/94

the seniority of the private respondenfs would hRve been
!

flxed before 10th February, 1995. Instfaad of granting the
correct seniority to the private respomdents in accordance
with the instruct:.ons contained in Estt't:. Sl. No. 87/1994 in

time, the respondents have corrected their seniority much

later i.e., by issuing’ the letter dated 18.6.1999 (Annexure

A-12). We, therefore, do not f£ind any illegality in the action
taken by the respondents by fixing the seniority of the
privéte respondents vide circular/lLetter dated 18th June,

1999 (Annexure A-12). Moreover, the instructions issued by

the Railway Board vide Estt. Sl. No. 46/1997 have alSom;ated

by the Railway Board after passing of the Eighty Fifth

 Amendment Act, 2001 by the Ferliament. As on toddy, the

circular dated 30th Jnuary, 1997 which is the basis of
issuance of Railway Board's circular of 46/1997, stands
withdrawn after the issuance of the QM dated 21.1.2002 by the
Ministry of Personnel, FRublic Grievances and Pensions,
Department of Personnel & Training. The:j:efore, the position of

1994 has again been confirmed.

7. For the reasons recorded above, the Griginal Applica-

tion is without amy merit and is liable to be.dismissed.

Accordlngly, the @rlgmal Applicatlon is disuu.ssed. No costs.

(Madan Mohan) MQB Singh)
Judicial Member Vice Cheirman
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