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O R D E R

By Madan Mohaji^i J u d i c i a l  Member -

By f i l i n g  t h i s  O r ig in a l  im p l ic a t io n  th e  a p p l ic a n t  h a s

c la im e d  th e  fo llo w in g  main r e l i e f s  s

••7,1 to  quash Ih e  o r d e r  d a te d  15,11*2001 t o  th e
^ f e c t  o f  i t  p r e ju d ic in g  "the a p p l i c a n t  i , e ,  t o  t h e  
e f f e c t  o f  i t  im posing  p d i a l t i e s  on th e  a p p lic a n t , ;

7 ,2  t o  quash th e  o r d e r  d a te d  2 4 ,2 ,2 0 0 1  (Anndxure
A -10) and  o r d e r  d a te d  6 ,6 ,2 0 0 1  p a s s e d  b y  re sp csn d a it 
No, 3 (Aim©cure A -1 4 ) , f in  "the i n t e r e s t  o f  ju s t ic e ,*  

t o  h o ld
7*3 /" th a t  t h e r e  was no m isco n d u c t c o n ra itte d  by th e  
^ p l i c a n t  and  t h e r e f o r e  t h e r e  was no q u e s t io n  o f  
p o l i t y  on t h e  a p p lic a n t ,)

7 .4  t o  h o ld  t h a t  t h e  a c ts  a l l e g e d  in  th e  d ia rg e
^ e e t  < ^ te d  16 .3 ,2000  does n o t  dame w ith in  th e  d e f i n i ­
t i o n  o f  th e  m isconduct,*

7 .5  to  h o ld  t h a t  t h e r e  was a  f l a g r a n t  v io la t io n
o f  p r i n c i p l e s  o f  n a tu r a l  j u s t i c e  i n  t h e  e n q u iry  and 
th  e d ^ a r t m ^ t  h a s  c o rrm itted  th  e d e p a r tu r e  from th e  
mandat:ory re q u ire m e n ts  o f  ■Qie p ro c e d u re , t h e r e f o r e  th e  
e n t i r e  oaqxiiry i s  v i t i a t e d  and  b ad  in  th  e eyes o f  lav ;.

2 , ^ e  b r i e f  f a c t s  o f  th  e c a s e  o f  t h e  ^ p l i c a n t  a r e  t h a t
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t h e  ^ p l i c a n t  was i n i t i a l l y  a p p o in te d  in  th  e  s e r v ic e s  o f  131 e 

re s p o n d o it  D epartm ent on 12*4*1989* As h e  was b e in g  \:5> -r ig h t  

outspokQ i,) h o n e s t  and  d e ^ iic a te d  to w ard s lJi e  c a u se  o f  -th e 

co-w orkers,*  becam e t h e  S e c re ta ry  o f  C m t r a l  R ailw ay M azd^or 

Sdigh f o r  Coach R q p a ir Viork fliop^j B h o p a l, H ^ c e ,-  h e  was o n e  

o f  t h e  d i s l i k e d  p e rs o n  o f  th e  a d a i n i s t r a t i o n  and t h e  

a d n i in is t r a t io n  v/as a lw ays lo o k in g  f o r  an o p p o r tu n i ty  any  

how c a u se  harm  t o  t h e  a p p l i c a n t .  On t h e  u n f o r tu n a te  d a te  

o f  in c id e n t  th e  a p p l ic a n t  vho was cxaaing to v /a rd s h i s  o f f i c e  

was on t h e  way s te p p e d  b y  th e  p r i v a t e  s e c u r i t y  en5 >loyee and  

was t h r e a t a i e d  f o r  l i f e  and was a ls o  a s s a u l t e d  by  l h e  

p r i v a t e  s e c u r i t y  e n p lo y e e , %  e a p p l ic a n t  b e in g  a g g r ie v e d  

by  t h e  a c t  o f  p r i v a t e  s e c u r i t y  o i^ lo y e e  h a d  s i tx n i t t e d  an 

a p p l ic a t io n  t o  th e  r e s p o n d o it  iJo, 3 in t im a t in g  him  ab o u t 

t h e  m is b d ia v io r  an d  a s s a u l t  done b y  t h e  p r i v a t e  s e c u r i ty  

en:5> loyee. He a ls o  i n f o 21aed  th  e  m a t te r  to  th  e SP,f a io p a l  by  

way o f  a  w r i t t s i  co m p la in t on td ie same d a te  i . e *  on 

19 , 2*2000 • 2 h e  R ailw ay a u t h o r i t i e s  vdio w ere  b e n t  upon to  

an y h o w  ta k e  v engeance  from t h e  a p p l ic a n t  f o r  t h e  s o c ia l  

a c t i v i t i e s  done by  him  f o r  t h e  b e t t e r m a i t  o f  t h e  erqployees 

o f t h e  Coach R ^ a i r  Work Shop, H iopal w ere lo o k in g  fo r  an 

o p p o r tu n i ty  to  any how p u t  t h e  a p p l i c a n t  to  a  d J .sad v an ta - 

geovis p o s i t io n ,!  . : h a v e  i s s u e d  a  C haige  ^ e e t  a g a in s t  l h e  

a p p l i c a n t .  The a p p l i c a n t  h a s  r e f u t e d  t h e  d h a rg es  l e v e l l e d  

a g a in s t  him  by  way o f s u ix n it t in g  t h e  r e p ly  and  h e  h a s  a ls o  

doaanded th e  h e lp  o f  d e fo rc e  a s s i s t a n t  and  v h ic h  was 

ecceed ed  to  b y  th e  D q p a itm a it ,  For th e  same d ia r g e s  a s  

m ea tio n ed  in  t h e  c h a rg e  e e t  a  c r im in a l  c a s e  was a ls o  

i n i t i a t e d  a g a in s t  t h e  a p p l i c a n t  and  one  o f  t h e  w itn e s s e s  

m oationed  in  t h e  d ia r g e  ^ e e t  i , e ,  R ,K , J a is w a l  was a ls o  

one o f  t h e  w itn e s s e s  in  t h e  c r im in a l  c a s e  a lo n g  w ith t h e  

c o m p la in an t an d  o -lher w itn e s s e s  r e l i e d  t:pon b y  t h e  S ta t e

i , e *  p r o s e c u t io n ,  R,K* J a is w a i  h a d  d q jo s e d  b e f o r e  tfee
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Judicial Magistrate First Class on 16,4#2002,f wherein he  

has stated ‘that no quarrel between th e applicant and Shri 

Chandel have ever took place and he is not witness to ■that 

incident, She same departmental witness R .K , Jaiswal, vho 

had in ■th e coercive atmosphere of the departmental officers 

and the enquiry officers had sung a different tune before 

the enquiry officers and has given a totally differ ait 

stataneit before the enquiry officer, All the witnesses who 

were the trustworthy persons of the Department were diosen 

by th e Department to dqpose against ■the applicant* Based 

on the statement of the applicant the enquiry officer has 

finalised the Departmental enquiry and had submitted the 

enquiry rqport, vh erein he had not relied upon the statemen 

of defence witnesses and has based his entire enquiry on 

the statement of prosecution w itn e ss^ , She applicant has 

submitted the rqply to •th e enquiry report and h is  reply was 

never considered in true perspective of law and the 

disciplinary authority bad passed the order dated 

24.2,2001# whereby the penalty of removal from service had 

been imposed upon the applicant, The applicant was acquittal 

from the criminal charges, She applicant preferred an 

appeal against the order of the disciplinary authority but 

it  was also rejected vide order dated 6 .6 , 2001* She 

applicant aggrieved by the order of the appellate authority 

preferred a revision petition and the revising authority 

on a humanitarian consideration and considering the 

applicant's appeal/revision have modified the penalty of 

removal from service to reduction in same time scale on the 

lowest scale for a period of five years with emulative 

effect and further ordered for reinstatement of th e 

applicant to th e Kurdwadi Work Si op and had further 

ordered for non-consideration of applicant's request for

transfer to Bhopal for further five years, further treating
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the period from the date of removal from service till 

rejoining/reins tat on ait as leave without pay# All th ese 

orders passed by the respondents are arbitrary and illegal 

and are liable t© be quashed and set aside* Hence, the 

applicant has filed  this OA claiming the aforesaid reliefs.

3 . Heard tine learned counsel for both the parties and 

perused the records carefully.

in

4. Ih e learned counsel for the applicant argued that^the 

said incident the complainant Shri R .K . Chandel deposed 

before the judicial Magistrate 1st Class on 8 .11 .2  000 and 

stated that somebody h^s thrown a stone on him and because 

of that he had received injury on the nose and he had become 

unconscious. He has further stated that he was never 

assaulted by the applicant nor had received any injury by 

the stick on the nose. On the basis of the statement of the 

complainant the applicant was acquitted by the Judicial 

Magistrate vide judgment dated 16 .4 .2001 . Hence, this 

departmental proceedings cannot be initiated against the 

applicant When the competent court of law has acquitted 

the applicant from the said charge on which this dqpartmsit- 

al proceedings are conducted. 3nri R .K . Jaiswal also denied 

his statement against the applicant. The enquiry was not 

conducted in accordance with rules, and the impugned orders 

passed by the authorities concerned are arbitrary, perverse 

and illegal.

5 . In reply the learned counsel for the respondents 

argued that the past record of the applicant was also not 

clean. He was also punished earlier and h is  working was not 

satisfactory. She prosecution witness, Snri R.K, Jaiswal 

has confirmed the action of the applicant. The proceedings 

under the departmental case and criminal case, both are 

different. 2h dqpartmental case tine action is taken based on
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the finding of the enquiry report. The natux'e and scope of 

criminal case are very different from those of a departmeni 

disciplinary proceedings ana an order of acquittal, cannot 

conclude the departmental proceedings. All witness^ 

including Police Head Constable Shri Ehadauria have deposed 

before prosecution and defence counsel. Based on all the 

statenant of witnesses, defence witnesses,! accused employees] 

cross examination statenents, evidence and docunents, th e 

enquiry officer has logically drawn conclusion and findings.] 

No evidence has been made out by the applicant and it is a 

settled legal proposition that the Tribunals have limited 

scope for reappraisal of evidences. There was no pressure 

on any witnesses during the course of enquiry. Due opportu­

nity of hearing was given to the applicant. The impugned 

orders are passed in accordance with rules and law.

'I

6. After hearing the learned counsel for both the parties

and on careful perusal of the records, we find that -the

arguments advanced on behalf of tine respondents 13nat the

proceedings of criminal case and dqpartmeital case both are

different and in the departmental enquiry, the standard of

proof are dif f erent frcm criminal proceedings# seems to be

legally tenable as in the criminal proceedings there must

be conclusive and clinching proof to convict a person but it

is not required in the departmental enquiry proceedings. We

have perused the judgmsit passed by taie Judicial Magistrate

by Which the applicant was ordered to be acquitted because

the complainant Raj an dr a Kumar Chan del did not support the

prosecution's version, while the rqport of the enquiry

officer shows that the other witnesses vho also had seen

the alleged incident have siqpported the case of the

respondents against the <^>plicant. She applicant has

mentioned in the OA that R.K. Jaiswal has given his stat&- 

mant before the ancruirv n f - F i ^ ->
4 y oiflcer against the ^  , .

aPpli<
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t

undecc convulsion of ttia. m quiry officeir. No sudi cxxnpiiLsion 

is  proved by the ^ p l ic a n t .  We p^xased the aiquiry o fficer 's  

r ^ o r t  and find  iiiat the ch a rg e  levelled  against the 

applicant is  estajalished* The applicant cannot take the 

legal benefit of the judgmdnt of acquittal in the criminal 

case for exonerating hijsi in the dqjartmeatal proceedings. 

Due opportunity of hearing was givai to him as he  has made 

r ^re s e n ta t io n ■ against the charge sheet,? preferred an 

appeal and aiso preferred revision petitio n , Haice this is 

j-, not a case o f  no evidoace. We also penased ttxe revisional

order and we find  that -Qie revisional authority after 

considering the conteition o f ‘tiie applicant made in his 

re-^sion petition have takai a 'lineant v i ^  on humanitarian 

grooid and reduced the paialty reduction in the same time 

scale for a period of five  years with cummulative effect, It 

was further ordered that the applicant shall be  reinstated 

in K W  \fforkshop,r and atleast for a period of 5 years he will 

not be  con s i d l e d  for transfer to Bhopal even on own request 

traasfer. The intervoiing period from the date of raaoval 

o f the ^ p l ic a n t  to th e d^te o f his rejoining ^ a l l  be 

treated as leave without pay . The Hon*ble Su|)reiae Court in 

the case of lihaaanlav Vs. Chief Bcecutive Officer.; z illa  

P a r i^ a d .1 Jalna^j 2003 SCC~ (L&S) 170 has h ^ d  that 

“reinstatement - acquittal in criminal case - held#; not

entitle to automatic reinstatonent - open to "tiie competent 

authority to direct an enquiry before reinstatement,**

Hoic^j there seetas to be no irregularity or illegality  

committed by the r^pondoits ^iiile passing the impugned 

orders, All orders passed by the autJiorities are spealdLng 

orders, it  is  a settled legal proposition that the Courts/ 

Tribunals cannot reappilse liie «vidaice and also cannot go 

into the qoaatum of punishmait unless i t  shocl^s the 

consciaice o f  "the Courts/Tribunals, 2hus, v/e do not find any 

ground to interfere vd.th the orders P ^ ^ e d  by the
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re s p o n d a i t .s * The judgm ents c i t e d  : b y  t h e  le a n r e d  c o u n s ^  

f o r  th.e a p p l i c a n t  in  h i s  w r i t t ^  su b m iss io n ‘s  d l s t i n g u i s a b l e  

in  v iew  o f •the ju d g m o it o f  t h e  H on*ble Sij^jreme C o u rt in  th e  

c a s e  o f  D hananjay ( s \^ r a )  ,

7* A cco rd in g ly , we a r e  o f  -Qie c o n s id e re d  o p in io n  t h a t  t h e  

a p p l i c a n t  h as f a i l e d  to  p ro v e  h i s  c a s e  and  t h e  O r ig in a l  

im p l ic a t io n  i s  l i a b l e  to  b e  d is m is s e d  a s  h a v in g  no m e r i t s .  

Hsac%; th e  O r ig in a l  im p l ic a t io n  i s  d ism issed *  Ho c o s ts . .

(^adan Mohan) (jH.p, Singh)
J u d i c i a l  M aaber V ice  Chairm an
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