Japalpur, this the Q™ aay of Qctobery 2003

Hon'ble Shri ApAnd Mimar Bhatt, Administrative Mem'er
Hon'ble Shri G. Shanthappa, Judicial Member

1, Origipal Applica ‘ -

1. Shashi Sharma, aged 33 years, son of
Shell Component Shop,] Coach Rehabilie
tation Works Shop,) Central Railway,;
Shopal (Muba)e 7Y W R

2.  Suresh Mumar Chadar, aged 33 years
Sucesh B Rt MR
Technician.I, G/o SSEPCR.Shop, Coach
Rehabilitation Works Shop, Central
Railway,] Bhopal (M.Pe)e

3e D.S, kauray, aged 37 years, son of
Sudgam@ Prasad, Fitter, Technicianl,
C/o SSEPCR Shop, Coach Rehabilitation
Works Shop,! Central RRilway, -
Bh@al (M.P o) e . ' '

4, Sunil Sharma, aged 36 years,) Son of
s C. Sharma, Coach Repairer, Technie
cian-II,} C/s SSE FUR Shop, Coach
Rehabilitation Works Shop, Central
Railway, Bhopal (MePes)e '

S5 Sandeep Dubey, aged 32 years,)

’ son Of G.P. Dubey, Coach. Repairer,
Technicial.IIl, C/0 SSE FUR Shop, .
Coach Rehdbilitation Works Shop,)
Central Railway,) Bhopal (MePs)e’

6 K.Co Mohabl aged 37 yedrs,
* son of T8 '.Y?l&-xalgiya,;f ngbinist,;

Technicianell, C/0 SSE M/s. Shopy

Coach Rehabilitation Works Shop,
Central Rallway, Bhopal (M.P 3??')

7. fyinga Bathem sged 2935 %
Welder,| Téchnician.l, C/o SSE Body
Shop,) Coach Rehabilitation Works
shop,; Central Railway,) Bhopal (MePe)e ... ZApplicants

(By Advocate = shri Se Negu)

Ver s us

1. Union of India, throu
Seretary,) Ministry
Railway, Rail Bhawan,)

New Delhi. | \},,



2.

3.

4.

* 2%

General Manager,!
Central Rallway,
Chhatrdapati sShivaji
Termimus, Mumbai,

Chief Works Shop Manager,| _
Coach Rehabilitatlion Works Shop,:
Central Railway, Bhopal MoPso) o

Chief Mechanical Engineer,
Central Railway, Chhatrapati
Shivaji T@mmsqj Mumbal sece

20

1.

20

Qriginal Application No, 315 of 2001 -

Abdul Sattar,’ aged about 40 years,
S/o0 Shri Sheilh Nathoo,; '

oS-35y Toajomhi paghy st

Hemraj GRngarwal, aged about 38

years, S/o late Shri N.Re GRngarwal,)
R/0 ws-zzo/4g CRS Colany, ‘
Nishadpura,i Bhopal (MeP.). oee

(By Advocate - Shri S, Nagu)

i.

20

3.

ggrsus

Union of India, through the
Secretary,) Ministry of Rallway,
covernment of India,; Rai '

Bhawan,) New Delhi.

General Manager,} Central Railway,l
Chatrapati shivaji Termimus, "
Mumbai (Maharashtra). '

Chief Workshop Manager, Coach
Repair Workshop, Central Railway,!
Bhopa; MP) » ' : " see

(By Advecate = Shri S.P. Sinha) -

1.

20

WM-

ashok Mumar Tripathi,] aged about 47
yedrs, S5/o0 Shri R.N, Tripathi,
Technician Grade I,j Furnishing Shop,!
Coach Rehabilitation Workshop (CRWS)
Central Railway, Bhopal (MP) «

Bernard Michael, aged about 36’

years, S/o late shri Simon Michael,!
Technician &ade I, Paint Shop, Coach
Rehabilitation Werkshop (CRIS),

Central Railway,) Bhopal (MP) o coe

(By Advecate - Shri S. Nagu)

v

\7}_,‘\

Respondents

Apolicants

gpglicaggg
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i. union of India, throudh Secr etary,)
Ministry of Railways Government
of India, Rail Bhawan, New Delhi.

2 General Manager,
Central Railways, Chatrapati
Shivaji Tecnims, Murbai
(Maharashtra) «

3. Chief Works Shop Managery Coach
Rehabilitation Werkshop (CHS)
Central Railway, Bhopal (MP). s+ BRespondents

(By Advecate - shri S.P. Sinha)

O RDE R (Common)
stratiy er -
The facts and the reliefs sought in OA No. 788/2001,
0A No. 315/2001 and OA No. 814/2001 are similar and therefore
they are taken up together for & common ordergﬁcvwever,j far

the sake of convenience we are discussing the OA No. 788/2001
which will also apply mitatis-mitandis to the above two cases,

2. In OA No, 788/2001 the reliefs sought by the
app]_.icants'a.re‘as follaws 3

"(1) The Hon'ble Tribunal be pleased to hold that

no testy written or vive-wce was required to be

passed by the applicants in accordance with the law,

after having successfully completed 2 yedr training’
- of Apprentice Mechanics, ‘

(11) The Hon'ble Pribunal be pleased to quash the
impugned letters dated 8.10+99 (A-25) and letter
dated 29.11.99 (A-29) as being void, illegdl and
opposed to law., ‘

(11i) The Hon'ble Tribunal be further pleased to
direct the respondents to appoint the applicants as
Junior Engineer Grade II with effect £rom the date
their batch-mates were appointed i.e. 306,97,

(1v) The Hon'ble Tripunal may be pledsed to grant

all consequential benefits as & necessary consequence
of the afe%r}lesaid re}.iefs. ¥ e

(v) Any other appropriate writ, order or directim
which this Hon'ble Tribunal deems just and proper méy

also be passed_in the interest of justice,”



3. The facts of the Case according to the app.ld.cantg, in ‘
brief are that the a8pplicants are working on Substantive basis |
in the Category of Sidlled Artisan (Technician L/1I) . In para
140 of IR.EM.";‘ 25% quota has been prescripeq in the cagre of
Intermec?iate Apprentice Mechanie, to be filled up from the
Artisan staff with dtleast 3 years of experiemce in the

{

Skilled grade with Lequisite qualification, The training
prescribed far the saig quota is of 2 years, As per the
prescribed rule the eligible artisan Staff had to undergo a

‘ ' ande Y A L,
test (in written as well as viva-voce) JECllowed by training of
tWO years, A written test ang interview is prescribed after
every Semester, After passing suwch tests the depa.rtmenta.'_l.
candidate 45 declared to have completed the training success..

fully, whereafter he is entitled to be appointed for the post

test there is no other selection Procedire/test which has
been prescribed, 4 circu;ar was issued by the Chief Wor kshop

Manager, Coach Rehabilitation Nurlshop,j Central l?ailway', l

Bhopal (respondent No. 3) on 23,01.1995 and 31.03,.1995,
requasting the names from the artisan staff far recruitment
to the post of Chargeman rade.B, The eligible candidates
vere subjectlto a test on 09.0741995, The successful candida.
tes were declared by the letter aateq 22,07.1995 (Annexure
A-8) , These applicants were qa;iéd fa viva-voce helg fffin
25th July, 1995 to 3ist July, 1995 ang the'app;icants *we
Successfully passed and were empagneled for the post of
Chargeman Grade-B vide Annexure A=Y, The 3pplicants Teparted

far training at Pre-Supervisar Tx:_aini*r_x‘g Centre (psm),‘; Jhansji
s - .

fourth semester examination. ifter completion of the training '
Of two years the applicants were Sent back to their erstwhile

posts, However by notification dated 13.09.1997 the Panel

N



dated 04.08.1995 was cancelled, The applicants alongwith 36 |
others had approached the Tribunal in OA No, 677/1997 in which
vide arder dated 22,06.1998 the Tribunal directed £ar revaluda|
tion of the answer sheets of all 38 applicants therein to
prepare the £inal panel of selected candidates. Against this
order of the Tribunal the Railway Admindstration had moved to
the Hon'ble High Caj;ltzépna Hon'ble Apex Court in SLP which
were dismissed. &S per the direction of the Tribunal revelua-
tion was done and out Of 38 empajneled candidates earlier, 27
Wwere declared passed. All the applicants were included among
those 27 candidates. Vide i!.etter‘ dated 27.05.1999 it was
informed that the applicants should be ready far participating
in another written test and viva-voce. The written test was
scheduled on 22.06.1999. The fourth semester results were also
declared. In the notice dated 02.,06.1999 in which the date far
the written test was declared (Aim@:ure He22) X it was mention-
ed that the seniority of the applicant in the grade of Chargew
man Fade-B (J.Ee-IJ) will be on the basis of the written
test., However according to the applicants no pass marks were
mentioned for the candidates and thus the applicants appeared
in this examination under the impression that passing in the
impugned test will not be & pre-~condition for appointment in
the cadre of Chargeman-B, The result was declared on |
24406,1999 in which 20 out of 27 candidates were declared
passed. The applicants’ names wete not included in the panel,
The applicants preferred a representation and by memo dated
08.+10.1999 all the candidates were informed individually that
Since they could not Secure the prescribed minimum marks they
were declared failed (Annexure A;'.27). The applicants again
represented to respondent No. 3 to intimate the bernch marks

of the said examination. Vide letter dated 29.11,1999
(Annexure A/29) respondent No. 3 infarmed that 60% qualifying

LN



marks Wwele prescribed and the applicants failed to secure the -
said percentage, It was also infoarmed that no second chance 4 .
for passing the impugned test was permissible on the basis of .
impugned letter dated 07.06.1985 of CoP.0s (Mech.). The
applicants wanted a copy of the letter dated 07406 41985 of
C.Ps0, (Mech,) s However a copy was not provided and they Wwere -
allowed to see the said document.s in the office of the
respondenﬁ No. 3. The applicants have collectéd information$
from other Zonal headquarters and strengthened the facts. They
mitde & representation on 05.12.2000 to the Chief Mechanical
Engineer (CME) o Central Reilway Headquarters, Mumbai with a
copy to the Deputy General Manager,: Central Railway and Chief
Works Shop Engineer and respondent No. 3, However they did

not get any response. They may an appeal to the General
Manager, Central Railway on 23.08.2001 (Annexure A-33). After

that they have come to the Tribunal.

4. The grounds taken by the applicants are a) after
passing of the semester examinations there cannot be any othex
~ further selection procedure written or oral which has not been
prescribed by the IREM or any other order of the competent
authority, b) Paraof.zg‘z‘ﬁstows Railway Board's having full
powers to make rules pertaining to Graup~C and GroupeD
Rallway Servants, Vide Para 124 of IREC, General Managers of

the Indian Railways have also been empowered to make rules to

the extent that such rules would not be inconsistent with any
rules made by the President or the Ministry of Railways,

Qava

However the rules for the additional tests is)inconsistent

by the rules made by the Ministry of Railways. The said

letter dated 07.06.1985 of the Central Railway has been -

. 1
issued by the C.P.0. (Mechanical) Central RRilway, Mumbai who

1S pot authorised to make any rules for appointment to the
1



cadre of the Juniar Engineery c) this additional test gives
an arbitrary power to the Rallway Administration. The impug-
ned selection process is vitiated by the fact that the
candidates who have undergone initial written test and viva-
voce and undergone training of two years where they have
passed all the semester examinations, They were subjected to
in-consequential and unnccessary test which have no nexus

with the object sought to be achieved.

5. The applicants have also given & separate applica-
tion for condonation of delay where they have given verious

Teasons as to why there has been a delay after the panel was
declared on 30.06.1999. The applicants came to the Tribunal

on 20.11,2001 after exhausting the departmental remedies
They have also stated that they had to spent a lot of time

for collecting information$ from various other Raihayso

6. In the detailed oral submissions, the lcarned
Counsel for the applicants Shri Magu has reiterated the
pleadings in the OA, He has especially stressed that the
@pplicants appeared in the additional test under the
assumption that it was only for fixation of seniority. The
other point stressed was that in no other Railwvay zone such
examinatioia has been prescribed. He has givén the relevant
orders ea—heh&if of Northern Railvay (Annexure A-37), North
ERastern Railway (Annexure A-40),; South Eastern Railway
(Annsxure A-41) and Eastern Railway (Annexure A-43) , He has
also drawn our attention to the result sheet of the Eastern
Railvay dated 13.03,1995 (Anncxure A-43) where the candida-
tes who have secured even 48.7% have" been declared suitable
for the promotion. Thus the primciple followed by the Central!.
Railway is discriminatory. He has stated that the denial of

any more chances to pass the additional test is based on the
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letter gated 07.06.1985 by C.P.0, () 's letter as mentione: in

Annexure A.-29 ang is not as per Rule 123 ang Rale 124 of the

IREC by which such Povers has been given only to the Rallway

Board and the General Managers, Vide Annexure A;45 P‘a:? 303 (a)
T e

has been amended. However the examination 'prescribedlto be

held at the end of the training period means only the semester

examination and thus that Should have been the last examina..
tion. Both Para 213 ang para 219(f) of IREM,! does not provide
far Such ac?mination in which the applicants havye failed ang
the \8223 [e;amination was prescribed only for Seniority, shri

Nagu stated that even if it is accepted that CePe0, as H,O Do
is empowered to issue rules, kst as per Para 203 of the IREM
thisehave to be infarmed to the candidates,; Which has not
been done in this case and therefare it is vitiated, He also
Stressed that the powvers of Gneral Manager in Para 124 of
IREC cannot be de;egated,} as they are alreaqy delegated

powers ,

7e In the Teply, the respondents have stateg that the
SyStem prevalent in other Railway Zones are not binding on
the Central Railway, They have also oppossed the Spplication
for condonation of delay. The written test and viva-ﬁoce was
completed after successful comp.'!.étion of the training in
which the applicants have appeared. No Objection was raiseg
by the applicants as they should have done imediate.].y after
issue of the notification dated 02.06 «1999, From the fact
that the applicants had appeared-in the above test it is
evident that they were aware of this proceaure, The impugned
letter dated 07 06 «1985 prescribes firstly the tests by the
training school on conp;étion of the training and after
qualifying in the training test the Divisional Workshop has

tO conawct separate written test and viva-vace, This practise
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biye been followed all over the Central Railway. The

recruitment was made on the basis of the said letter dated

07 406 41985 and because the applicants applied for selection
and joined the training they are®stopped from challenging the
procedxce which they have folloved. ¥m Fhe end of the

training czu?:na: examination is cdnducted far all the
candidates and there is no discrimination against the appli-
cants, This procedure is being followed simce the formation
of the Warkshop. AS the prevalent procedure was followed for
the applicants it cannot be said that the Tribunal's arder
in OA No. 262/1999 has been violated. Shri Sinha states that
as per the para 213 of the IRBM the H.0.D. 1s competent to
mike rules. Although for the Bhopal Warkshop this was the
first such recruitment, the system of end of training
examination was followed in the Iraining School at Jhansi

from the begining.

8e Shri sSinha in his oral submission has stated that
all the systemsfollowed in the other Railway Zones cited by
the ledrned counsel for the applicant relate to direct
recruits only. In the Central Railway 39 such examinations
have been conducted and &#{p?&g edure has been adopted in
such examination, The cited judgment of the Tribunal in

OA No. 559/1997 dated 1l1th August, 2003 was in the context
of sSenlority and therefare it can be distinguished. He also
states that in OA No, 262/1999 it has been mentioned that

there cou.'!.d be a further test.

A
9. In the rebuttal shri Magu stated that as fer as the

practise followed in other Railway Zones, the respondents
have not stated in their reply that they relates to direct

recruits only. He has further stated that the 39 examinatias

BRI
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A
which have peen mentioned by shri Sinhaqz nobody has faileqa,

1o, We have gone through the Pleadings ang documents ang
have hearq the Counsel on both the sides at length,

11, As far as the Condonation of delay appli.cation is
concerned the reasons given by the 8pplicants are satisfac.
tory and the delay is condoned. The basic issue in the
entire case is whether the end of training examination is as
per the rules ang the another related issue is whether the
candigdate should be allowed only ome chance as per the lett-

€r dated 29.11,1999 (Annexure A~-29), which quotes the order
issued by CPO (M) dated 07.06 «1985,

12, The applicants haye challenged the validity of the
additiona.]. test as:a) the initial Selection was on the basis
of clearing the written test andg viva-voce,,- and b) there were
four semester examinations at the end of each Semester which
the applicants passeq, Nowwhether in addition to the four
Semester examinations wheﬂaer_/itis appropriate oc Justifieg
for the respondents to take i gther end-of-training examina.
tion, He has also laid emphasis on the fact that the Clear
terms and conditions of the end of training examination hag
not been intimated to the app;icahts in adgvamce, There is no

be eligib.].e for promotion in the gade. The practise follo-
Wed by other Railway Zones is Televant here as this idng of
tests does not seem to be préve.'!.ent in other Railway Zones.,
In the absence of 2ny written submission in this regard the
oral submission by the learned counsel for the respondents

recruits can only
that the instances cited by the applicant are only for diregy
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9" N’\ﬁn
be taken asLa pinch of salt, Far the respondents shri Sinha

argued that in the training institute at Jhansi all previous
patches have undergone this type of end of training test.

However the rebuttal of shri Nagu far the applicants is
relevant that in none of all these examinations any of the
candidates have been failed. In any case after che candida=
tes undergoing the long training of two yedrs, where they
were selected after an initial written test and viva-voce, it
does not add to sense that they will be given only one chance
to appear in the impugned end of training examination and
thereby wiiting the public money on the _trainin? expenditure
W~ Gaas Mt foded e s vt e
on the applicants LThe impugned order of the CoP.0.(Mech,)
dated 07 06,1985 1s at Annexure R-1l, Here the prescribed
end of training test has been mentioned in Part-l1l of the
said letter. The relevant Para 4 of the said letter guoted

be;cw s

“4 . Eart Il Traiggng .

4,1 The employees so selected should be imparted
two years training as per the syllabus circulated in
this office letter No., HPS/111/M4/D/Syllabus of ’
13.11,79., - '

4.2 After completion of the above training, the

employees should be subjected to written test and
intecview,

4.3 The question paper for this written test should
‘be Sset by technical officers not below the rank of

Senlor Scale in the respective Units and the answer

4,4 The written test should be conducted in the
respective War kshop/Division.

4,5 The interview of the employees who qualify in
the written test will also be conducted by them,

4.6 The qualifying marks £or this written test and

interview should be 60% for all employees including
those belonglng to. SC/ST commnities,

4.7 The employees who qualify in the above should
be appointed to the warking posts of Chg, 'B' gr, RS,
425-700 (RS) with the approv@l of ACME/DRM,
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come in the spirit of the letter gdategq 07 .06 .1985 (Annexur e
N 'O(\M«,h Mea > KA o N s N
R=1l) . We o not[fOnsi@eE?M Can be a question $hat

it has been passed by a competent Suthority or not; We agree

et
warkshops/divisions J_.eve.‘!.,‘) they be given charcesto 8ppear
4g3in to clear this final hurdle, According;y,g it is ardereq
that the respondents wiJ_.J. glve atleast three mare chances o
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' of
the applicants to clear the said examination consist-ing/the

written test and intexview, It is further provided that as
the last test was conducted on 22,06 .1999 and the four
Semester training ended in Julyy; 1997, in case the applicants
S0 desire a refresher training for about two months shall be
aranged by the respondents for once at the cost of the
Railways for the benefit of the applicants, During this
Tefresher course the applicants will be entitled to the full
salary and allovances, However it is further ordexed thét
Ot Tl WSt T8 bl

the candidates will be given senioritYLonly after they are
promoted on the basis of their swcessfu;;y passing the said
end of training examination,

F e
13, In the result theLOrigina; Applicationssucceed$ in

part, No costs,

- \ ’ -
A% S [ ——
j/lsham-.hg"p'é) (Anand Kumar Bhatt)
ial Member . Administrative Menber

HSA“



