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original Application N;%%BG/ZOOI

‘E original AppYithion No.54/2002

Jabalpur, this the Iéih day of December, 2003
Hon'ble shri M.p.singh, Vice Chaiman

Hon'ble sh. G. shanthappa, Judicial Member

0.+A.NO.786/2001

P.D. Wakhle & 18 others

All applicants No.l to 19

are resident of ¢/o p.D.Wakhle
JoW-M., Section MoCoOop
ordnance Factory T

Khamariya, Jabalpur (MP). «s« Applicants
(As per memo. of parties)
(By Advocate: sh. S.paul)

Versus

Union of India & others :
(As per memo. of parties) ++ Respondents

(By Advocate: Sh. P .shankaran)
with
0.A.N0.54/2002

A .K.Chakraborty & 35 others
All the above applicants '’
J&¢aﬁﬁagtxxppiixankxNaxﬁbéfe
"~ r/o C/o A.K.Chakraborty,
JWM Qr. No.21/6, Type-III
W/L Khamaria, Jabalpur.
Distt. Jabalpur (Mp).

(As per memo. of parties) «s.« Applicants

(By Advocate: sh. M.K. Verma)
Versus

Union of Indgia & Others

(As per memo. of parties) «++ Respondents

"f (By Advocaote: sh. s.a. Dharmadhikagi)

O R DE R (Common)

By G. shanthappa, Judicial Member:

As the facts of the case and the reliefs

sought in the above two oas are similar ang identical,

they are being disposed of by this common orger.
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' 2. The applicants in both the OAs have .
r ' sought to quash the order dated 11.8.2001 2nd continue

A to grant the OTA as per the ra%ﬁ?rprevailing in
\ IV the CPC scale as per the oM da::ed 1,7.1998
and 27.7.1998 with all consequential benefits.
The applicants in oA No.786/2091 have also sought

to set aside the order dated 8.8.1998(Annexure A/5).

3. The facis of the cases referred above

in brief, are,that tbe applicants were paid eﬁZVc.
overtime Allowances QOTA) as per the directive

issued by the Respondenﬁ No.l vide o;der dated
1.7.1998 whereby it was decided to pay OTA as

per the revised/:g%;;?;.e.f.1‘1.1996. This circular
was lssued in pursusnce of the revision of pay scale
after implementation of the recommend~tions of the
5bh Central Pay Commission. The applicants are
governed and covered by Clause (iii) of Circular
dated 10.7.1998. The aforesaid circular was

followed by another Circular dated 27.7.1598

as per annexure A-3. In para 3 of the said

circular dated 27.7.1998 which clearfly shows -

that "Accordingly they will be paid as for I.Es

but on pre-revised pay of (IVth)cF.C. to be notionally
determined". The said OTA hss Béen ﬁaid to

T?g;gij\\the applicants Weeoefe 1.1.1996 to 30.4.1999,
S Al

R 4o A ’>§ s .

tiﬁ],&’az\per the pay scale prevailing under the implementation

v’

f8/1
4
%

offyhe recommendations of 4th CPC, the amount

cent

:‘fhéglalready been paid to the applicants. Respondent

N64 has quoted some letter dated 8.8.1998
mentioning that oT2 should have been paid on the
basis cf 3rd C.r.C. pay scale and it was directed

that excess payment has been maue to the applicants
\

Contdooo3/-
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. relating to his OTA and the same shall be recovered
; w.e.f. August, 2001. subsequentlg, applicants

have submitted the representation é;éying'stoppage
of deduction of OTA from the month of August, 2001
onwards. The representations are pending, however,
the respondents have isgsued the order dated 8.8.1998
Quoted the impugned order which was not supplied

to the applicants, but the applicants with great
difficulty came to Enow that the order is a fax
Message from the office of Respondent No.3, i.e.,
Chief Controller of Acébunts (FYs), Kolkata, wherein
he h3s amended pars 7 of tﬁe.circular d;ted 27.,7.,1998 -
and was mentioned that oTA will be paid as per

the pre-reviged P38y of 4th CPC has been amended

and in igak&ui place of “4th cpcr mentioned at

line 10 of Paras % may be read as'3rd crcd

Belng aggrieveg by the said amendment the

applicants have dppreached this Tribunal for relief

8s prayed for.

4, It is further stated by -he applicants

that there is no mis-representation or mistake on

the part of the applicants. The 0TA has been rightly
paid to the applicants as per the existing provisions
of OMs dated 27.7.1598 read with oM dated.l.7.l998.

They further Contended that the Respondent No.3 ha-

ne authority/gurisdiction to decide as to yhich

X 1ay
.

)

scale will be the basis for celeulating the 0Ta,
i\ \ Z

:.ﬂa}nd x{x(@:fkhx the appropriste authcrity is the
éespondent Moel, i.e., Hinistry of Defence.

to the Ministry of Defence's circular

dated 1.7.1998, it was made clear that the employee

will get Pre-revised pay scale end accordingly
. . Nﬂ&b .
arplicrnts hoys jien r0ld Propar the scales

I
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. 5. . Per contra, the respondents have filed

' thelr reply denying the averments‘made in the 02a.
> The respondents have supported thé§€;action to

recover the OTA amount paid to the applicants.

The OTA was paid as per the 3rd CPC pay scales,

for the post of Assistant Foreman wasxin the pay

scgle of Rs.700-30-760-35-900. uith the implementa=
tion of the recommendations of 5th CPC, the pay of

the Post of Assistaht Foreman has been revised

Consequent to

to that of Rs.6500-10500, lthe Ministry of Defence,
'@hﬁmﬁe oM dated 1.7.1998 ibid, the Chief Controller
of Accounts (Fys.), Calcuété issued a éétailed
instructinns to all C of A (Fys.), all JC of A (Fys)
and all branch A0s for regulating the paymentiiof

OfA for various éategories of employees vige

circular drted 27.7.1998. Immediately after issue

of the aforesaid circular dated 27.7.1998, the

Chief Controller of Accounts (Fys).‘ﬁgéiig’ elkata
issued their FAX message d~ted 3.8.1998 carrying

out amendment to their circular dated 27.7.1998
acecording to which the word 'IVth r .o, ! mentioned.

in line 10th of Fara 7 of their sbove circular
dated 27.7.1998 was amendeé to read asiIIIrd F.Cl.
That means the OTA in respect of Asst. Foreinan
should be regulated with reference to the pay of
3rd Fay €~mmission, to e notionally detérmined.
The above authority has also circulated an updated

ready reckoner for the purrose vide thelr Fay

-Message deted 3,8.1998, According to the respohdents,
the amendment issu=d vige thelr FAX message is

in order, hence, thére is no illegality for passing
the impugned crders. The said amendment was issued

due to mis-interpretation of Chief controller of
rcenunts (Fys.), Kolknta, Accordingly, the

CO'”f-doo 01.5/-
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impughed order of recovery was isS?ed which is
in accordance with the rules on théi%ubject.
The respondents have further stated that there is
no mistake on théﬁbart eézzﬁem but there 1is a
mis-understanding of the administration, accordingly,
necessary amendment ' wes, issued to the earlier

orders. Hence, they have requested for dismissal

of the OCAe.

6. Applicants have, in their rejoinder,

relterated their pleas taken in the OA.. The
applicants have reliefi on the following Judgements

of the Hon'ble Supreme Court in support of their
cdiims:

l. sehib Ram v. State of Haryana
and others, 1995 supp.(l) scc 18.

2. Chairman, Railway Board ang Others
V. C.R.Rangadhamaiah ang Others,
(1997) 6 scc 623,

7. We have heard both the parties and

perused the pleadings on record. We have alsg

Ferused the Judgements relied by the applicants

referred above. The short question involved in.

both the aforesaiq OAs 1s that whether the action

taken by the fespondents to recover the OTA was

proper or not?

The admitted facots of the cases are

/that the ¢cTA was paid to the applicantg according

to the various circulars issued by the respondents,

Since there ig a mistake committeq by the administra-

tion, the Fespondents  have issued the Necessary

andndments as per Annexure A~5, i.e., Fax Message

which is retrospective in nature.

Contd....S/-
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. When the applicants have not committed

any mistake and there was no mis-repggsentation to

N

claim the OTA, the action.of the residﬁdenﬁs. to
recover the amount paid to the applicant is not
proper. If the respondents have stopped the payment‘
of OTA subsequent ' to Annexure a=5, the applicants

. . whih
have no objection. since the amour%[was already
pald, at this stage, .the alleged rec;§ery of OTA
from the applicants is not proper. Moreover,
the amendment was issued by the incompetent authority,

the same shall not be acted. upon.

10. The Hon'ble supreme Cour: in Sahib Ram's

case supra has held as under:

"S. Admittedly the appellant does not
Possess the required educaticnal qualifications
Under the circumstances the appellant would
Not be entitled to the relaxation. The
Frincipal erred in granting him the
relaxation. since the date of relaxation
the appellant hag been p2id his salary on
the revised scale. How:ver, it is not on
account of any misrepresentation made by the
appellant that the benefit of the higher
pey scale was gilven to him but by wrong
construction made by the Principal for
which the appellant cannot be Rxm held

to be at Fault. Under t.e circumstances
the amount paid till dste may not be
recovered frocm the applicant.. The
principke of equal pay for equal work

would not apply to the scaleg prescribed by
the University Grants Commission. The
appeal iz allowed partly withnut any

order as to costs."

11, The apex churt' in Chairmsn, Railway 3oard

and cthers' case supra hac held as under:
" eeeed... Once it ig held that pension
payable to such enployees had te be Computed
in accordance with Rule 2544 as it stood on
the date of their retirement, it is obvicus
that 23 a r<sult of the amendments which have
been introduced in Rule 2544 by the impugneq
hotificrtions dated 5+12.1968 the pension
that woula e payable would be less than the
amount xxuk that would have been pryable
as per Rule 2544 as it gtesod on the dete of
retirement., The rull Beach of the Tribunal

Contdes...7/-
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/ hes, in our opinion, rightly taken the view
th" t the amendments that were made in’
X3 Rule 2544 by the impugned‘nmtifications
) dated 5.12.1988, to he ext%nt the salg
amendments have been given retrospective
effect so as to reduce the maximum 1limit
) from 75% to 45% in respect of the period
) from 1.,4.1973 to 31.3.1979 and reduce it
to 55% in respect of the period from 1.4.79
are unreasonhable and arb.trary and are
viotative of the rdghts guaranteed under
Articles 14 and 16 of the Constitution.,

35.  For.the reasons aformentioned, the
arpeals as'well as special leave petitions
filed by the Union of India ang Railway

Adminigtration are dismissed. But in the
circumstances, there will be no order as

to costs .M
12, In the result, for the foregoiﬁgAreasohs,
we are of the considered view that the impugneg
crder dated ll.8.2001 which pertains tgo recovery
of the OTA amount is liable to be quashed and
set-aside and the impugned Fax Message dated

3.8.1998 (annexure A-5) should nct be given

‘Eggﬁpx retrospective effect but it should be

rospective effect only. we order accordingly.

3. The aforesaig two OAs are accordingiy
partly allowdd in terms of the above directiong
given to the Iespondents, In the ciréumstances;

there will bhe‘no order as to costs,

S;J /~“‘ ' . | f;f‘[ —
(G4 sHANTHArLA) Y

sF (M. P. SINGH)
Judicial Member

Vice chairman
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