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CENTRAL AmlNISTRATlVE TRIBUNAL
JABALPUR BENCH

JABALPUR

I
original Application NoV^86/2001

with
original Application No.54/2002

MlJabalpur, this the /o day of December, 2003

Hon'ble shri M.P.Singh, vice Chairman
Hon'ble sh. G. Shanthappa, judicial Member

0.A .NO .786/20011

P.D. wakjile & 18 others
All applicants No.l to 19
are resident of c/o P.D.Wakhle
J.W.M., Section M.C.O.,
ordnance Factory
Khamariya, jabalpur (MP).
(As per memo, of parties)

Applicants

(By Advocate; sh. S.Paul)

Versus

Union of India & others
(As per memo, of parties)
(By Advocate; sh. P.shankaran)

Respondents

with

0.A .No.54/2002 ♦

A.K.chakraborty & 35 others
A^the above applicehie,' '

r/o c/o A.K.chakraborty,
JVM Qr. No.21/6, Type-III
W/L Khamaria, Jabalpur.
Distt. Jabalpur (MP) .
(As per memo, of parties)

Applicants

Tribun
<5/

(By Advocate; sh. M.K. Verma)

Versus

Union of India & others
(as per memo, of parties)

••. Respondents

(By Advocate; sh. s.A. Dharmadhikari)

ORDER (Common)

By G. Shanthappa. Judicial

AS the facts of the case and the reliefs

sought in the above two OAs are similar and identical,
they are being disposed of by this Common order.
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2, The applicants in both the OAs have ^

f  ' sought to cjuash the order dated 11 *8.2001 and continue

/  to grant the OTA as per the ra^efs^ prevailing in

*  IV the CPC scale per the o^® dated 1.7 ♦1998

and 27.7.1998 with all consequential benefits.

The applicants in oA No .786/2001 have also sought

to set aside the order dated 8.8.1998(Annexure a/5).

3. The facts of the cases referred above

in brief, are^that the applicants were paid

overtime Allowances (oTA) as per the directive
'• c

issued by the Respondent No.l vide order dated

1.7.1998 whereby it was decided to pay oTA as
/"y-

per the revised/ta^®'w.e.f. 1.1.1996. This circular
was issued in pursuance of the revision of pay scale

after implementation of the recommendations of the

5bh Central Pay Comm.ission. The applicants are

governed and covered by Clause (iii) of Circular

dated 10.7,1998. The aforesaid circular was

followed by another circular dated 27.7.1998

as per Annexure a-3. In para 3 of the said
c

circular dated 27.7,1998 which clearly shows ■

that "Accordingly they will be paid as por I.Es

but on pre-revised pay of (iVth)cj'.C. to be notionally

determined" . The said oTA has been paid to

.-^^T^^the applicants w.e.f. 1.1.1996 to 30.4.1999,

'AS'^per the pay scale prevailing under the implementation

of the recommendations of 4th CPC, the amount

.has already been paid to the applicants. Respondent

;,.;fj^.4 has quoted some letter dated 8.8.1998

mentioning that oTA should have been paid on the

basis of 3rd C.P.C. pay scale and it was directed

that excess payment has been maue to the applicants

Contd.. .3/-
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relating to his OTA and the same shall be recovered

w.e.f. August, 2001. Subsequently, applicants

have submitted the representation ^e^klng stoppage
of deduction of oTA from the month of August, 2001

onwards. The representations are pending, however,

the respondents have Issued the order dated 8.8.1998

quoted the Impugned order which was not supplied

to the applicants, but the applicants with great

difficulty came to know that the order Is a fax
Message from the office of Respondent No.3, I.e.,
Chief Controller of Accounts (fys), Kolkata, wherein
he has amended para 7 of the Circular dated 27.7.1998
and was mentioned that qta will be paid as per
the pre-^vlsed pay of 4th CPC has been amended
and in jStkicxf place of "4th cPC" mentioned at
line 10 of Para 7 may be read as '3rd a c.'

Being aggrieved by the said amendment the

applicants have approached this Tribunal for relief
as prayed for.

"• It l3 further stated by -.be applicants
that there is no mis-representation or mistake on
tne part q£ the applicants. The oTA has been rightly
paid to the applicants as per the existing provisions
of CMS dated 27.7.1990 read with CH dated 1.7.1998.

that the Respondent Ho.3 ha a
to decide as to which

=»l=»l-ting the OTA,
the appropriate authority is the

of Defence.

>'■ According to the Ministry of Defence's circular
d.ted 1.7.1998. it was made clear that the employee
will get pre-revined pay -ctippt.y oocale r-.nd accordingly
ar-l ilconhs hiuJa^^r^ r -. -frir - id . c p ur the .scales
prcvs.ilina w.s.t. 1 .1 .1996 .

4/_
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5. Per contra, the respondents have filed

their reply denying the averments made in the OA.
£

The respondents have supported th^Sf .action to

recover the cTA amount paid to the applicants.

The OTA was paid as per the 3rd CPC pay scales^

for the post of Assistant Foreman was in the pay

sc^le of Rs.700-30-760-35-900. vith the implementa

tion of the recommendations of 5th CPC, the pay of

the Post of Assistant Foreman has been revised
Consequent toto that of Rs.6500—10500. ̂ the Ministry of Defence,

dated 1.7.1998 ibid, the Chief Controller

of Accounts (Fys.), Calcutta issued a detailed

instructions to all c of A (Fys.), all JC of A (Fys)

and all branch AOs for regulating the paymentlilof

OTa for various categories of employees vide

circular dated 27.7.1998. Immediately after issue

of the aforesaid circular dated 27.7.1998, the

Chief Controller of Accounts (Fys) .T^IsSfc^elkata
issued their FAX message dated 3.8.1998 carrying

out amendment to their circular dated 27.7.1998

according to which the word 'ivth r .0.' mentioned

in line loth of Para 7 of their above circular

dated 27.7.1998 was amended to read as Ilird F.Ci.

That means tBe OTA in respect of Asst. Forenian

should be regulated with reference to the pay of

3rd pay Commission, to be notiona.Uy determined.

authority has also circulated an updated

ready reckoner for the purpose vide th(2i r FAX

message dated 3.8.1998. According to the respondents,

the amendment issued vide their FAX message is
in order, hence, there is no illegality for passing
the impugned orders. The said amendment was issued
due to mis-interpretation of Chief Controller of

Accordingly, the

Co(td..,,.5/—

Accounts (Fys.), Kolkota.

\C'S'Cb-
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impugned order of recovery was issued which is
in accordance with the rules on th^'Subject.
The respondents have further stated that there is
no mistake on thej^part but there is a
mis-understanding of the administration, accordingly.
necessary amendment =' was,, issued to the earlier
orders. Hence, they have requested for dismissal
of the OA.

6. Applicants have, in their rejoinder,
reiterated their pleas taken in the oa.= The
applicants have relied on the following Judgements
of the Hon'ble supreme Court in support of their
claims:

1. Sahib Ram v. state of Haryana
and others. 1995 supp.{i) see 18.

2. Chairman, Railvjay Board and others
V. C.R.Rangadhamaiah and oth«rs
(1997) 6 see 623.

have heard both the parties and-
perused the pleadings on record, we have also
perused the Judgements relied by the applicants
referred »bove. The short question Uvolved in,
both the aforesaid OAs is that whether the action
taken by the respondents to recover the cTa was
proper or not?

The admitted facts of the cases are
/that the CTA was paid to the applicants according
to the various circulars issued by the respondents,
since there is a mistake committed by the adininistra-
tion, the respondents have issued the necessary
amdndments as per Annewure a-5. i.e.. r,w Message
which is retrnsp"ctive in nature.

Cont • • •Gy/™
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9. When the applicants have not conunltted

any mistake and there was no mis-representation to
' >r

claim the OTA, the action of the res°pdridents, to

recover the amount paid to the applicant is not

proper. If the respondents have stopped the payment

of OTA subsequent ' to Annexure a-5, the applicants

have no objection, since the amourWw^ already
pa d, at this stage, the alleged recovery of OTA

from the applicants is not proper. Moreover,

the amendment was issued by the incompetent authority,
the same shall not be acted.upon.

10. The Hon'ble supreme Court in sahib Ram's

case supra has held as under:

"5. Admittedly the appellant does not

•  F°f®ss the_ required educational qualificationsunder the circumstances the appellant would
not be entitled to the relaxation. The
Principal erred in granting him the
relaxation, since the date of relaxation
the appellant had been paid his salary on
the revised scale. Uow:-ver, it is not on
account of any misrepresentation made by the
appellant that the benefit of the higher
pay scale was given to him but by wrong
construction made by the Principal for
which the appellant cannot be his held
to be at fault. Under the circumstances
the amount p-said till drtt: may not be
recovered from the applicant.. The
principle of equal pay for equal v,!ork
would not apply to the scales prescribed by
the University Grants Commission. The
appeal is allowed partly v;ithout anv
orcter as to costs."

11. The Apex Courf in Chairman. Railway Board
and others' case supra has held as under:

oa;;;;:*:* that pension

been introdnced if Ru e 254fbv"f "T""notifld.-po„3 dated'f pf
tlwt oould ; a payable ,.,„uld be
«MUnt thet eoad have fen fvfaf
nn per Rule 2544 ae It stood orthe daie „e
re iromont. The pull Bench o£ the Tribunal

Contd, .7/-
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fu opinion, rightly taken the view
B,,i /"'endments that were made in

q  i'"P*^gn®d'cnptifications
extent the said

^®®" retrospective
fr m ^he maximum limitfrom 754 to 45% in respect of the period

31.3.1979 and redSce it •to 55% in respect of the period from 1.4.79
are unreasonable and arbitrary and^re
ArtlclM^iA^ the fights guaranteed underArticles 14 and 16 of the Constitution.

=  aformentioned. the
f??^ K ®f."®ii special leave petitions
ani? ^ J f Union of India and RailwayAdministration are dismissed. But in the

no order Ts"

.'Cr

12. in the result, for the foregoing reasons,
we are of the considered view that the impugned

order dated 11.8.2001 which pertains to recovery
of the OTA amount is liable to be quashed and

set-aside and the impugned Fax Message dated
3^8.1998 (Annexure a-5) should not be given

retrospective effect but it should be
^ X -w oii^Juxu oe

we order accordingly.

.  ~l
The aforesaid two OAs are accordingly

partly allowed in terms of the above directions
aiv.n to the reeponaente. i„ the circumstances,,
there will be=no order as to costs.

S4l—
(g/shamthaipa)
Judicial Member

/rao/

S4l
(M. P. SINGH)
Vice Chairman
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