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0 R D E R (Oral)

By Madan Mohan, Dud ic i a l  Member -

By f i l i n g  t h i s  O r ig in a l  A p p l i c a t io n  the a p p l ic a n t  has

claimed the fo l lo w in g  main r e l i e f s  :

” ( i i )  s e t  a s id e  the punishment order dated 13*5*1997  
Annexure A-1 and order dt * 27*8*2002 Annexure A-2 and 
a l so  the e n t i r e  d i s c i p l i n a r y  p r o c e e d in g s ,

d a )  co nsequ en t ly  command the responcfents  to  provide  
a l l  c o n s e q u e n t ia l  b e n e f i t s  to the a p p l i c a n t  a s  i f  the  
a f o r e s a i d  impugned o r d e r s  were never served  nor the  
a p p l ic a n t  was su b je c te d  t o  any impugned d i s c i p l i n a r y  
p r o c e e d i n g s ,

( i v )  d i r e c t  the  r esp on d en ts  to  open th e  s e a le d  cover  
and e f f e c t  to  the recommendations pursuant to  the  
DPC*s which took place  during the  pendency of the  
d i s c i p l i n a r y  p r o c e e d in g s *”

2* The b r i e f  f a c t s  of the case  t h a t  the a p p l ic a n t  i s  

p r e s e n t l y  working on the post o f  Superin tending  Engineer  

( E l e c t r i c a l )  and i s  posted  at Bhopal .  While working a s  such 

he was shocked to r e c e i v e  a charge sh ee t  under Rule 14 o f  the
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CCS(CCA) Rules* 1965 .  He submitted  h i s  r e p ly  denying the  

cha rges  in  t o t o .  The documents uhich were r e l i e d  upon i n  the  

charge s h e e t  and uhich u e r e  mentioned i n  the  Annexure of the  

charge sh e e t  uere not su p p l ie d  to  the a p p l ic a n t  before  

i n s t i t u t i o n  o f  the departm enta l  enquiry and the same u e r e  in  

a l a t t e r  s tage  provided t o  the  a p p l i c a n t .  The a p p l i c a n t ’s 

va luab le  r ig h t  to  f i l e  an adequate and e f f e c t i v e  rep ly  t o  th e  

charge sh e e t  uas  taken auay by the r e s p o n d e n t s .  One Shr i  

Vinod Khurana, Commissioner f o r  D epartm enta l  e n q u i r i e s  i n  the  

Central  V ig i la n ce  Commission uas app o in ted  a s  enqu iry  o f f i c e r  

The resp o n d en ts  for no j u s t i f i a b l e  r ea so n s  de layed  the  

enquiry and in  the meantime v a r io u s  j u n i o r s  of  the a p p l ic a n t  

uere  promoted over and above the a p p l i c a n t .  The a p p l ic a n t  

f e e l i n g  ag gr iev ed  u i t h  t h i s  a c t io n  o f  the  responcfents f i l e d  

OA No. 735/1996 before  the Mumbai Bench of the  T r ib u n a l .

The Tribunal vide i t s  order dated 7 .4* 1 98 7  d e p r ica te d  the  

a c t i o n  o f  the responcfents in  not c o n s i d e r in g  the a p p l i c a n t  

f o r  promotion to  the post o f  Su per in tending  Engineer merely  

on the p re tex t  of  pending case  a g a i n s t  him and not f o r  any 

other  ground. A c c o r d in g ly ,  the  Tribunal  d i r e c t e d  the  

resp o n d en ts  to cons id er  t h e  a p p l ic a n t  fo r  promotion to the  

post of Superintending  Engineer on adhoc b a s i s  in  terms of  

DOPT memorandum dated 1 4 . 9 . 1 9 9 2 .  In the departmental  enquiry  

f u l l ,  reasonable  and e f f e c t i v e  op p o r tu n i ty  o f  defence  uas  not 

provided to  the a p p l i c a n t .  The enquiry o f f i c e r  prepared h i s  

rep o rt  dated 1 .8 .1 9 9 5  uh ich  uas  su p p l ied  to  the a p p l i c a n t  

along  u i t h  the  n o t i c e  o f  respondent No. 1. The enquiry  

o f f i c e r  found the charge No. 2 as  not proved and found the  

charges  Nos. 1 and 3 as  proved and charge No. 4 as  p a r t ly  

proved.  The a p p l ic a n t  subm itted  h i s  r e p r e s e n t a t i o n  dated  

8 .2 .1 9 9 6  a g a in s t  the enquiry o f f i c e r ’s r e p o r t .  The 

d i s c i p l i n a r y  a u th o r i ty  d e l i b e r a t e l y  did not produce the 

m a t e r i a l  e v id en ce  even  though d i r e c t e d  to  do so by the 

enquiry  o f f i c e r .  D esp ite  the  f a c t  th a t  th e r e  uas  no m a ter ia l
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ev id en ce  to prove th a t  a p p l ic a n t  had a c te d  m alaf ide  and on 

the o th e r  hand there  i s  s i g n i f i c a n t  e v id e n c e  to prove th a t  

Shri Subramaniyam acted m a la f id e  and misused h i s  a u t h o r i t y  

during th e  absence of the a p p l ic a n t  from D i v i s i o n - I I  and 

caused huge l o s s  to the Government in  order to  b e n e f i t  h i s  

f a v o u r i t e  Contractor n / s*  Gita E l e c t r i c a l s ^  no a c t i o n  has  

been taken by the d i s c i p l i n a r y  a u t h o r i t y  a g a i n s t  Shri 

Subramaniyam and the a p p l ic a n t  has been made an inn ocent  

v i c t i m .  No e v id e n c e  whatsoever  had been adduced to  hold that  

the  a p p l ic a n t  uas a d i r e c t  demanding o f f i c e r .  The respondent  

No. 1 passed the punishment order  dated 1 3 . 5 .1 9 9 7  Annexure 

A-1,  uhereby the punishment o f  r e d u c t i o n  o f  pay by tuo s t a g e s  

from Rs. 450t^- to  Rs* 4 2 5 0 / -  i n  the t im e  s c a l e  o f  pay Rs. 

3 0 0 0 - 4 5 0 0 / -  for  a period o f  tuo y e a r s  u i t h  cum ulative  e f f e c t  

uas i n f l i c t e d  on the a p p l ic a n t  uhich i s  a major punishment

under Rule 11 of£(QCA) Rule s .  On p eru sa l  of  the order dated

1 3 * 5 .1 9 9 7 ,  i t  shous tha t  th e  d i s c i p l i n a r y  a u th o r i ty  has not

a s s ig n e d  any reason s  a s  to  uhy the  a p p l i c a n t ’s defence  against

th e  enquiry  o f f i c e r * s  r ep ort  i s  not found to be t r u s t  u o r t h y .

Without a p p l i c a t i o n  o f  mind a major punishment has been

i n f l i c t e d  on the a p p l i c a n t  uhich has r e s u l t e d  in to  d e p r iv a t io n

of a p p l ic a n t  from promotion and in  the meantime h i s  j u n i o r s

uere  a l so  promoted. Since the  a p p l i c a n t  i s  a Group-A O f f i c e r ,  
and

^the order uas passed in  the name o f  the  Hon’b le  P r e s id e n t  o f  

I n d ia ,  the a p p l ic a n t  had no r ig h t  to appear y e t  the a p p l ic a n t  

p r e fe rr e d  a r ev ieu  p e t i t i o n  to  Hon'ble P res ident  under Rule

29 of CCS (CCA) R u le s .  The respondent No. 1 passed the 

impugred order dated 2 7 . 8 . 2 0 0 2 ,  uhereby the a p p l i c a n t ’ s 

r e v ie u  p e t i t i o n  uas  r e j e c t e d .  Aggrieved by t h i s  the a p p l ic a n t  

has approached t h i s  T ribunal  f i l i n g  the present  0A and 

c la im in g  the a f o r e s a i d  r e l i e f s *

3* Heard the  learned c o u n s e l  f o r  the  p a r t i e s  and c a r e f u l ^ 1 

perused the records*

CCS
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4 .  The learned  c o u n se l  for  the a p p l ic a n t  argued that

the a p p l i c a n t  uas not given due opp o rtu n ity  o f  h ear in g  and 

the  c o p i e s  o f  the r e l e v a n t  documents uere not su p p l ie d  to  

him. Hence, he could not e f f e c t i v e l y  defend h i s  case and no 

charge a g a in s t  the a p p l ic a n t  i s  proved by any e v i d e n c e .  Many 

jun ior  o f f i c e r s  uere promoted over  and above the  a p p l i c a n t ,  

i g n o r in g  h i s  promotion by the r e s p o n d e n t s .  The impugned 

o r d e rs  are not speaking and the a p p l ic a n t  uas a l s o  not 

s u p p l ie d  u i t h  the reco m m en d at ion s / f in d in g  of the Union Public  

S e r v ic e  Commission, a s  i t  appears th a t  before  imposing the  

punishment,  the  UPSC uas c o n s u l t e d .  Thus a m a t e r ia l  behind  

the back of the a p p l ic a n t  has been c o n s id ered  and the 

impugned orders  are l i a b l e  to be s e t  a s i d e .  The impugned 

o r d e r s  are a r b i t r a r y ,  u n j u s t ,  u n r e a so n a b le ,  u n fa ir  and  

v i o l a t i v e  o f  A r t i c l e  14 of the C o n s t i t u t i o n  o f  In d ia .

5* In r e p ly  the learned  c o u n s e l  for  the  respondents  

argued th a t  no o p p o r tu n ity  uas denied to  the a p p l i c a n t  

during the course  of departmental  e n q u i r y .  He has been 

provided u i t h  a l l  r e a so n a b le  and f a i r  o p p o r t u n i t i e s  keep ing  

in  vieu the p r i n c i p l e s  of n a tu ra l  j u s t i c e ,  in  terms o f  CCS 

(CCA) R u le s ,  to  oppose the charges  and defend h i s  c a s e .  A l l  tha  

req uired  and r e l e v a n t  documents r e l i e d  by the d i s c i p l i n a r y  

a u t h o r i t y  have been su p p l ie d  to him during  the  course  of  

enquiry  and there  uas no p r o te s t  or r e p r e s e n t a t i o n  from him 

for  non-supply  o f  any of the r e l e v a n t  cbcurnents u i t h  uhich  

h i s  case uas p r e j u d i c i e d .  It i s  not a mandatory requirement  

th a t  a l l  the  documents mentioned in  the memorandum o f  charges  

should be su p p l ie d  a long  u i t h  the charge s h e e t .  The 

responctents fu r th e r  argued t h a t  the enquiry has been conducted1 

u i t h  a v ieu  to  bring out a l l  the  f a c t s  b e fo re  the d isc ip l inary*  

a u th o r i ty  by provid ing  f u l l  o p p o r tu n i ty  to  the charged 

o f f i c e r  to present h i s  case  and to d i s c r e d i t  the p ro secu t io n  

c h a r g e s .  As rega rds  the a l l e g a t i o n  of promoting h i s  j u n i o r s  

to Superintending  En g in eer ,  the respondents  submitted that
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the a p p l ic a n t  has no l e g a l  r ig h t  to  get promoted u n le s s  he 

f u l f i l l s  a l l  the c o n d i t io n s  of promotion.  At the r e l e v a n t  time  

the a p p l ic a n t  u a s  f a c i n g  departmenta 1 a c t io n *  T h e r e fo r e ,  he 

uas  not e n t i t l e d  to be promoted u n l e s s  he uas e x o n era ted  from 

a l l  the charges and found f i t  by the a p p ro p r ia te  DPC* Before  

imposing the  punishment on proven m isconduct ,  the d i s c i p l i n a r y  

a u t h o r i t y  c o n s u l t e d  u i th  Cl/C and UPSC a s  r e q u ir e d  under 

UPSC (Exemption from C o n s u l t a t io n )  R e g u l a - t i o n s , 1958.  The 

punishment order i s  a reasoned and speaking o n e .  The d i s c i p ­

l in a r y  a u t h o r i t y  a p p l ied  i t s  mind f u l l y  on a l l  a s p e c t s  o f  the  

s u b je c t  and t o  the reco rd s  b e f o r e  imposing the  p e n a l t y .  The 

remarks o f  the UPSC on f i n d i n g s  of th e  enquiry o f f i c e r  and on 

advice  r e f e r e n c e  of d i s c i p l i n a r y  a u t h o r i t y ,  have been s u p p l i ­

ed t o  the  a p p l ic a n t  a lo n g u i th  the impugned order and i t  i s  not 

a mandatory requirement that  i t  should be su p p l ied  to  him 

prior  to  im p o s i t io n  o f  the p e n a l t y .  Hence, the ord ers  passed  

by the resp ond en ts  are p e r f e c t l y  l e g a l  and j u s t i f i e d .

6 .  After hear ing  the learned  c o u n s e l  for t h e  p a r t i e s  and 

on c a r e f u l  p e r u sa l  of the r e c o r d s ,  ue f in d  th a t  due opportu­

n i ty  o f  hearing uas  g iven  to  the  a p p l i c a n t  as  he has f i l e d  

the  r e p r e s e n t a t i o n  t o  the enqu iry  o f f i c e r ’ s r ep ort  and has 

a l s o  preferred  a r e v ie u  p e t i t i o n .  The a p p l ic a n t  exhausted  a l l  

th e  rem edies  uhich uere l e g a l l y  a v a i l a b l e  to him. His r e v i e u  

p e t i t i o n  uas a l s o  co n s id er ed  and the  same uas  r e j e c t e d .

Copies o f  the r e l e v a n t  documents uere a l s o  g iv e n  to  him and 

the  argument advanffid by the r e sp o n d e n ts  th a t  c o p ie s  o f  a l l  

the documents uh ich  a r e  not r e l e v a n t  are not n e c essa ry  to  be 

s u p p l i e d ,  seems to be l e g a l l y  c o r r e c t .  The a p p l ic a n t  has not 

shoun th a t  he uas prejudiced  in  any uay by non-supply  of  any 

documents. As regards h i s  promotion i s  concerned at  the  

r e l e v a n t  time he uas f a c in g  t h i s  departm enta l  e n q u ir y .  Hence,  

h i s  promotion could not have been con s id er ed  by the r e sp o n ­

de n ts  t i l l  the  f i n a l  d i s p o s a l  of the d i s c i p l i n a r y  p r o c ee d in g s .  

Ue a lso  f i n d  th a t  the d i s c i p l i n a r y  a u t h o r i t y  before  imposing

r
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the punishment on proven m iscon d u ct ,  has c o n su l ted  u i t h  the 

CVC and UPSC as  req u ired  uncter UPSC (Exemption from Consulta­

t i o n )  Regulat ions*  1 9 5 8 .  The remarks of the UPSC on f i n d i n g s  

o f  t h e  enquiry o f f i c e r  and on a d v ic e  r e f e r e n c e  of d i s c i p l i n a r y  

a u t h o r i t y ,  have been su p p l ie d  to the a p p l ic a n t  a lo n g u ith  the  

impugned order  and i t  i s  not a mandatory requirement t h a t  i t  

should be s u p p l ie d  to him pr ior  to i m p o s i t i o n  o f  the p e n a l t y .  

This i s  a l s o  not a case of no e v i d e n c e .  The charge No* 2 was 

not proved but the charges  Nos* 1 and 3 uere  proved and 

charge No. 4 uas p a r t ly  proved* It i s  s e t t l e d  l e g a l  propo­

s i t i o n  that  the C o u rts /T r ib u n a ls  cannot r e a p p r ise  the  

e v id e n c e  and a lg o  cannot go i n t o  th e  quantum o f  punishment 

u n l e s s  i t  shocks the c o n sc ien ce  of  t h e  T r ib u n a ls /C o u rts*

7 .  A c c o r d in g ly ,  ue are of the con s id ered  o p in io n  t h a t  the  

a p p l ic a n t  has f a i l e d  to prove h i s  case and the present  

O r ig in a l  A p p l ic a t io n  i s  l i a b l e  to  be d i s m is s e d  a s  having no 

m erit*  Thus* th e  O r ig in a l  A p p l i c a t io n  i s  d ism issed *  There 

s h a l l  be no order  as to  c o s t s *

(Madan Mohan) (N.P* Singh)
J u d i c i a l  Member Vice Chairman

. ....sias’F.fe.......... .
gates* *  a*/35"-.... ITA,— -
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