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Original Application No* 745/02

Jabalpur, this the j£>^ day ox June, 2004

Hon*ble Shri M .P.Singh, Tice Chairman 
Eon*ble Shri Madan Mohan, Member (j)

padam Singh son o^ Tarachand, 
aged about 46 years,
Assistant Engineer,
Jabalpur Central Sub Divn.No .III,
Baidevbagh, Jabalpur (MP). ...Applicant

(By Advocate: Shri G-opi flhaurasia)

-versus-

1. Union 0^ India, 
through Secretary,
Ministry o1 Urban Development,
Nirman B hawan, New Delhi.

2. Director General o  ̂ Work,
C .P .7 .D ., Nirman B hawan, New Delhi.

3* Deputy Director (EC-Ill) >C*P.W.D*
Nirman B hawan, New Delhi*

4* Deputy Secretary (Admn.il) *
C .P .W .D ., Nirman Bhawan, New Delhi. ...Respondents

(By Advocate: Shri Ears hit Patel xor Sh. S.C.Sharma)

O R D E R

By Madan Mohan, Member (judicial^

By f iling this original application, the applicant

has sought the following main relis^s:-

i) To quash the order dated 19.4*2002 saying that 
it is illegal and arbitrary.

ii) To direct the respondents to promote the
applicant w .e. • 18 .9.1987*, to the post o1 A.E. 
with %rther notional benei its o~ pay arrears, 
status and other consequential benefits.

2. The brie-"- ^acts o~ the case are that the applicant

was appointed as a Junior Engineer w*e.~* 1 1. 2.19 8 0  and got

posted at Central Store Division rTfll Sanjeevani Nagar*

New Delhi. He was g nt confirmed w .e .x. 20.9.1982 vide

order dated 20 . 1 * 1988. Ther_e was no adverse ren&rks



against the applicant in his service record*

2.1 As many as 396 posts o^ A .S . (civil) were created

as a result o  ̂ ^irst grade review ox Junior Engineer (CiyiJ,)

to the year 1987 , these vacancies were available with 

*P
reference to the year 1987, altho-ugh as per rules, all

these vacancies ought to have been considered by a single

•P *
D.P.C . and i required to conduct subsequent DPCs, the same

ought to have been done by way o  ̂ review DPCs* But in

unusual xashion lots or D^Cs were held between 1987 to

199$ -or considering those vacancies* Since the applicant

was confirmed vide order dated 20 . 1 . 1  988 w .e .1"* 20.9*1982

which clearly shows that the applicant was never considered

at all in DPC meetings held before 20 .1 .1988, when his

juniors were considered and promoted consequently/subsequently.

The applicant has been raising his grievances be1 ore the

T?
higher authorities through representations. im lly  the 

applicant was granted praaotion as Assistant Engineer w .e. x. 

31*5*1993 but he is entitled xor the same w .e *^ . 18.9.1987, 

as his juniors were promoted, therexore, he kept on makirg

representations to the respondents.
Ham

2.2 One 3hri/3ajeevan, who was appointed as a Junior 

Engineer w .e . ' .  1 3 *2*1981 and confirmed w.e*f . 15*4*1983 vide 

order dated 10 . 6. 1988, he was promoted as Assistant Engineer 

w .e .^ . 9.7.1993* Shri Ram Sajeevan is much junior to the 

applicant but respondents acted illegally, unreasonably and 

mala^idely and did not consider the case o  ̂ senior employees 

like applicant but in 'act they considered and passed the 

order in ^avour o1 Shri Ram ^.j eevan on 2.1.2001 by promoting 

him w .e .1 . 18.9.1987 with all other consequent notional 

bene-'-its. The applicant was not getting any response ^ron 

the respondents, therefore, he had •Liled an original 

application bexore this Tribunal i .e . OA Ho. 613/2001, 

which was disposed ox the Tribunal vide its order dated

21.12.2001 with certain directions. Pursuant t "  the directions

S f -



ox the Tribunal, the applicant submitted his representation 

dated 5* 1 .2 0 0 1  to the respondents •Lor redressal o^ his 

grievances. The respondents passed an order on the 

representation o1 the applicant rejecting his represer>- 

tation without assigning any reason as to why the claim

•4"
ox the applicant has been rejected* Hence, the present 

original application has been ^iled*

*f
3* Heard the learned counsel or both the parties*

4* It is argued on behalx ox the applicant that

apparently applicant was much senior to 3h«Ram Sajeevan 

as he was appointed on 11.2.1980 as Junior Engineer 

and was got co^irmed on 2^.9*1982 and promoted as 

Assistant Engineer on 31*5.1 993 whereas Shri Ram Sajeevan 

was appointed as Junior Engineer on 1 3 . 2 . 1 9 8 1 , confirmed 

on 15* 4*1983 and subsequently promoted as Assistant 

Engineer on 9.7*1993* But the review D*P*C. treated him 

jtjo be promoted w.e*~* 18,9.1987 as Assistant Engineer 

whereas the case ox the applicant being genuine and lega"* 

was not considered 'Or promotion as Assistant Engineer 

xrom 1S.9.1987. Therexore, the whole proceedings ox the 

D .P .C . and review D.P.C* are against the rules. The 

applicant cannot be superseded on the ground that he 

is assessed as *G-OOd * by the D*P*r’* whereas the one 

Shri Sam Sajeevan is assessed as 'VERY GOOD' ior promotion 

to the post o- Assistant Engineer* There was no adverse

.p
remarks against the work, conduct arfi integrity o- the 

applicant during his service tenure. Hence, he is entitled 

 ̂or promotion to the said post w.e.- . 18.9. 1987 on which 

date his junior Ram saj eevan was given promotion as A.E.

5. In reply, learned counsel ~or the respondents

argued that the panel was prepared by placing the candidates 

in order of merit with*outstanding*followed by'^ery good* 

and •good* tn the next available vacancies ~or promotion*

% 1
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The last candidate with grading as 'Good* was promoted 

who was at seniority no, 3641 and Shri Padam Sirgh(SC)

i .e . the applicant was at serial no. 4932. A*ter going 

through service record 0" the applicant Aor 5 years 

w .e .1. 1982-83 to 1986-87, the committee graded him as 

'Good* and having ’Good' grading no junior Engineer to 

the applicant was empanelled as Assistant Engineer in 1987 

except Shri Ham Saj eevan who had been promoted w .e ."-.

18.9.1987 because o1 his having been assessed as ’yery Good* 

by the review D.P.C. It is nirther argued that ^96 posts

o-- A.E.(c) were created as a result ox 1st Cadre Review 

ox Junior Engineer (c) during 1 987. Ail the cases were

JP
considered by the D .P .C . constituted or this purpose. The 

le^t oat cases due to incomplete record were considered 

later by D.P.C* It is, therefore, no correct to say that 

unusual j-ashion was adopted to hold lots o:' DPCs between 

1987-98 xor the above vacancies# learned counsel ~or th§ 

respondents ^urther argued that the applicant was consi­

dered by the DPC which met on 26.10. 1988 but he could not 

be promoted on the basis ox his lower grading vis-a-vis 

Ram Saj eevan, his junior as J .E .  During the period? promo­

tions were made on selection by merit* By this method, those 

categorized as 'outstanding* had beengiven precedence over 

others categorised as 'very good' or *good'» On the same 

analogy, those categorisedas 'very good' had precedence 

over those categorised as ‘good* dependent on the vacancies 

available. The applicant has been given promotion as and 

when he had been adjudged fit by the DPC. He could not 

be pranotea earlier as he did net meet the requirement of 

benchmark set out 3 or this purpose. It is -‘urther argued 

that the panel was prepared during 1987 placing the 

candidates in order o’ merit with 'outstanding* followed 

by 'very good* and 'good* dependent on the availability 

0“ vacancies ^or promotion. Shri Ram Saj eeva’’1 was promoted



'very good1 while the applicant was gradedas ‘Good1 by the 

D.P.C* Hence- no irregularity or illegality has been committed 

by the respondents while considering the case oJ- the 

applicant 1or promotion. Learned counsel -Hirther argued that 

Shri Ram Sajeevan, who is the necessary party for adjudication 

o1 this case, has not been impleaded as a party because oo 

adverse order can be passed by this Tribunal against a

JP
person without gi^ring an opportunity ox hearing to him.

6. A^ter hearing the learned counsel -or both the

parties and perusal o" record available on court file and

the D.P.C* proceedings produced by the learned ccunsel : or

■f
the respondents before this Tribunal, we xind that the 

case oJ- the applicant -or promotion to the post o* Assistant 

Engineer was considered by the D»P*C* on 10*4*2002 and he 

was not ■Lound Jit as he was assessed as *Good* by the D*P*C*

It is also mentioned that the panel was prepared in 1987 

on the basis o^ selection on merit* The panel was prepared 

by grading the candidates as 'outstanding1> Very good' 

and 'good' and the list was prepared by placing candidates 

in their order o- merit with 'outstanding *01 la-red by 'very 

good1 and 'good' to the extent ox available vacancies*

The last candidate with grading 'good' who was promoted 

as Assistant Ei^ineer was at serial no. 3641 in the seniori­

ty whereas the applicant was at serial no. 4932. Hence, 

no irregalarity or illegality has been committed by the 

respondents. The contention o~ the applicant that Sh. Ram 

Sajeevan, who was junior to the applicant, has been promoted 

in an illegal manner and ignoring the genuine claim of the 

applicant is incorrect* as Shri Ram Sajeevan was assessed 

as *very good* by the D .P .C . held at the relevant point of 

time. Hence, he was promoted as A. E. w.e*-1. 18.9.1987 

because the selection was on the ibasis ox merit-cum-

JP

seniority. The a oresaid contention oJ the applicant 

could have been accepted i the above selection would 

have been on the basis o- .seniority-cum-merit basis.



However, the Hon 'ble High Court of Punjab & Haryana 

in case of Mulkh Raj, superintendent Grade-II v s .

State of Punjab through the Chief Electoral o ffic e r , 

reported in  2003 (1 ) AT J  431 has held thatMeven promotion 

based on seniority-cm-fitness# seniority alone is not 

sufficient to claim promotion. It  is  further held that 

the promotion of a person who has a better service record 

than his senior is  justified  •" i t  is apparent that the 

overall record of the so called junior, namely, Shri Ram 

Sajeevan relating to the five years was much better 

than that of the applicant. In  this situation , it  cannot 

be said that the respondents had erred in prefering '

Shri Ram sajeevan to the applicant# seniority-cum-merit 

does not mean that a senior person has a right to be 

promoted irrespective of the lack of m erit. I t  only 

implies that seniority is the primary consideration. 

However, even merit has to be kept in view . In this case 

the respondents has shown a predilection for m erit. It  

cannot be said to have acted arb itrarily . Hence, the 

present o . A .  is  devoit of any merit and the dame is  

accordingly dismissed with no order as to costs.

(MADAN MOHAN) 
Member (J ) Vice Chairman
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