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CENTRAL ADMINISTRATIVE TRIBUNAL, JASALPUR BENCH, JABALPUR

Original Application No. 731 of 2001

Jabalpur, this the(gJbday of December, 2003,

Hon'ble Mr, M.P, Singh, Vice Chairman
Hon'ble Mr, G, Shanthappa, Judicial Member

Nand Kishore Sharma (deceased) through LRs-
1, Smt. Asha Rani Sharma

w/o Late shri N.K. Sharma,

aged about 57 years.,

2e Rohini Sharma,
D/o Late Shri N.K, Sharma,
aged apout 22 years,

3. Mona Sharma,
D/o Late Shri NK. Sharma,
aged about 20 years,
Applicant No.lto 3 all
R/o 325'A* RB II
New Yard Railway Colony,
Itarsi (M.P.) APPLICANTS

(Applicant no,1 in person)

VERSUS

1. Union of India
Through-General Manager(G.M.)
Central Railway - Mwabai(V.T.)
Cnhatrapati - Shivaji - Termenus
Mumbal - Maharashtra

2. The Divisional Railway Manager (D.R.:i.)(P)

Central Railway=-

Bhopal (M.P.)
3. The senior Divisional Mechanical

Engineer(Sr .D.M.E.)

Diesel Sned Central Railway,

Itarsi RESPONDENTS
(By Advocate - shri S.P. Sinha)

ORDER

By M.P. Singh, Vice Chairman -

By filing this Original Application the
applicant had claimed:humber of reliefs, However, the
applicant no,1 has restricted her relief only to the
order dated 6.8,2003 issued by the Railways to the
Manager,Bank of India,Itarsi for recovery of the

amount of Rs,2,02,044/= from dearness relief on pension,
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2, The brief facts of the case are that the husband
of applicant no.l, who was working as Machineman Grade-II
inthe Railways was proceeded against departmentally for
absconding from auty. A charge-sheet was issued to him on
294741988 and after enquiry he was removed from service
vide order dated 21.7.1989., The s aid order was challenged
before the Tribunal in 0.A«854$1989 and the Tribunal vide
order dated 6,3,1992 allowed the said OA, Accordingly,
the husband of applicant N.K.Sharma was reinstated ad paid
full pay and allowance{upto 2741,1993 except for the
suspension period from 19,7,1988 to 21,7,1989. Thereafter,
the applicant was compulsorily retired vide order dated
2841,1993, which was upheld by the Tribunal in another
OA 221/1993 filed by the said N.K.Sharma, vide order dated
31.,1,1994,Thereafter the said NeKeSharma again filed OA 817/
2000 which was dismissed as being miscnnceived vide order
dated 23,10,2000,
3. As the said N.K.Sharma did not vacate the Government
accommodation allotted to him while he was in service, his
gratuity was withheld,however, all other retiral benefits
were granted to him, Since he had not vacated the Government
accommodation, the respondents have taken the action against
him under the provisions of Public Premises(Eviction of
Unauthorised Occupants)Act,1971 (hereinafter referred to
as ‘the PP act'), Thereafter, the respondents issued a
notice to the applicants to charge penal rent from 28,3,1993,
The railway quarter was vacated on 28,2,2003, The
respondentg have worked out the total damage rent to

Rs.2,01,073/- + electric charges as per meter reading

vide Annexure-R-vg@ and have issued the impugned order dated
6.8¢2003 (Annexure=I).

4. During the pendency of this OA, Shri N.K.Sharma

has «xpired and his LRs have come on record,

5. We have heard the applicant no.l1 in person and

also the learned counsel for the respondents.We have also

very carefully perused the pleadings available on record,

Q‘Nk/ Contd.s. 03/"
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6. The applicant no.1 has submicted that the respondents
have now started deducting the damage rent from her pension
Which is payable to her eévery month, She submits that this
is illegal and is not rermissible in the rules, She has also
Stated that she has not received any notice from the
concerned authorities, She has,however, filed a writ petition
in the Hon'ble High Court and hgas got certain reliefs fronm
the High court,
7. On the other hand the learned counsel for the
respondents submits that the Hon'blé High Court has not
respondents
granted any relief to her, Thef have further subinitted
that the applicant ho.1 has not challenged the order of the
Director of Estate or the action of the Director of Estate
wnich was taken under the PP Act, She has also not gone to
the proper forum to get the relief, The Hon'ble High Court
has not granted any relief and on the other hand stated
that damage rent should be charged from the applicant as
Per rules, The learned counsel for t he respondents has
further contended that the applicants were duly informed
about deducting the damage rent for unauthorised occupation
for such a long period of about 10 years, and all communicatinng
including the notices for taking actions under the PP Act

were served on the applicants,

8, We have carefully consideeed the arguments advanced

by both the sideg, We fing that the husband of applicant no,l
Was compulsorily retired in 1993 and has kept the Government
accommodation under his occupation till his death and thereatfter
his family memvers retained the Govt,accommodation till
28,2,2003, As the Govt,accommodation was not Vacated, action
had been initiateqd by the respondents under the PP Act, for
eviction of the applicants from the Govt,accommodation and
charging the damage rent, In view of the decision of the
Hon'ble Suprene Court in the case of Union of indig vs,

Rasila Ram , (2001)10 scc 623,this Tribunal has ho jurisdiction

QXQY/ Contd0000004/-
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to go into the legality of the order passed by the competent
authority under the PP Act,

9. The only question which can be considered is whether
the respondents can effect the recovery of damage rent from
the DA component of the pansion payable to the applicéht no,.l,

The Full Bench of the Tribunal in the cage of Sriniwas B,

Kulkarni & another Vs, Union of India & others, (1997-2001)

AeTeFeBoJ,232, has held that "dearness relief does not form

pPart of pension and hence recovery of Government dues can be

made from it", In view of the clear findings of the aforesaid

Full Bench, we cannot interfere with the oraer passed by

the respondent on 64842003,

10, AS regards the remaining reliefs 8,5 & 846 claimed

husband of the

through MA 1567/2003, we find that the/applicant has earlier

moved OA 854/1989 challenging his removal and the sald OA was

allowed vide order dated 0e341992, At that stage, he

sho.ld have also secured the orders for amount of subsistence
earlier

allowance for the/suspension period. He did not set and,

therefore, the relief claimed in para 8,5 operates as res

Judicata in view of the decision of the Hon'ble Supreme Court

in the case of Commissioner of Income Tax, Bombay Vs.T.P.Kumangg.

—————"

1996(6)SCALE 403 ,wherein their Lordships have helg as underw=

“4, The Tribunal has committed a gross error of law in
directing the payment, The Cclaim is barred by construce
tive res judicata under Section 11, Explanation iv,CpPC
which envisages that any matter which might and ought
to have been made ground of defence or attack in a
former suit, shall be deemed to have been 3 matter
directly and substantially in issue in a subsequent
g8uit.Hence when the claim was made on earlier occasion,
he should have or might have sought and secured decree
for interest, He did not set and,therefore, it operates
as res judicata, Even otherwise, when he filed a suit
and specifically did not claim the same, Oruer 2,Rule 2
CPC prohicits the petitioner to seek the remedy
Separately, In either event, the OA is not Sustainable®,

As regards relief 8,6 is concerned, we find that the husband of
the applicant had also filed earlier an OA No,.817/2000 which

was dismissed by the T,ibunal on 23,10,2000 wherein it was

specifi~allv heid that “He cannot ayitate uow .or cause of

acuion relacving wo seniuvrity ang Prumotion wiich arose long pack -,

COIlTu, o o afs—
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theresore, cthe relie. claimed in Para 8,6 is also hit by

the principle of res judicata,

11, For the reasons stated above, this O.A, is dismissed,

however, without any order as to costs,

(G4$hanthappa) (M.PoeSingh)
Judicial Member Vice Chairman
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