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CENTRAL ADMINISTRATIVE TRIBUNAL
JABALPUR BENCH

Circuit Sitting ;3 BILASPUR
Original Application No.714/2001

Jabalpur, this the |7M day of December, 2003

Hon'ble shri M. P.Singh, Vice Chairman
Hon'ble shri G.Shafikthappa, Judicial Member

Avinash Kumar Vemma
s/o Vinod Kumar Vemma

c/o Mahamaya Medical Agency
Dnamtari Distt. Dhamtari
(Chhattisgarh State) ees Applicant

(By Advocates Sshri Arvind Shrivastava)
Versus

1. Union of India
Ministry of Railways
through its Secretary
Rail Bhawan
New mlhi °

2e Chief General Manager
Central Railway
C.S .T.
BOMBAY,

3. Senior Divisional Electrical
Engineer
TeReOo
BHUSAWAL (Maharashtra).

4. Divisional Electrical Engineer
TeR.0. )
Bhusawal (Maharashtra). «+. Respondents

(By Advocates shri M.N.Banerjee)

O RDER

By G. Shanthagga, Judicial Members

The above oA is filed by the applicant
seeking the fcllowing reliefs:

"(i) Quash the order dated 3.1.2001
(Annexure A=1) and the order dated
3.9.2001 of the appellate authority
rejecting the appeal of the aprlicant
(Annexure A-8).

(ii) +e¢..... be further pleased to direet
the respondents to allow the applicant
to join at his original place rein-
steting hin. with full back wages with
all consequential benefits."
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2. The brief fects of the case are that
the applicent was initially appointed as Assistant
Driver and was posted at Mumbai for training and
thereafter he was transferred as Goods Driver
Bhusawal vide order deted 5.3.1993 (Annexure A-3).
Subsequently, the arplicant was transferred to Mandazon
as Senior Loco Instructor, Zonal Training Centre,
Bhusawel . The applicent has joined at Nandgaon,
nowever, his wife has been suffering from serious
gynocnlogical ailment he had to stay at Bhusawal
where she was undergoing treatment and the aprlicant
was compelled to take leave for her tre~tement and
thereafter he ap;lied for leave without .8y on
the ground of sickness of his wife. Accordingly,
he has submitted his leave applic-tion on 23.4.1999
with medicel certific-te of his wife to the
Divisional Electrical Engineer, TRO, Bhusawal
and he hes proceeded on leave with the assumption
that his leave will be sanctioned in due course of time.
The applicant did not receive any intimation regarding
sanction or rejection of his leave. The applicant
reported back on duty on 29.7.1999 and since he had
been leave — for more than 45 days he was sent
for medical examinatlon and he was found fit andg
ne Was allowed to resume duty from 8.8.1999,
Since there is a derelection of duty of the
applicant, a charge-sheet was issued on 849.1999f2-6)
on the ground that the applicant has remained abseft
from duty w.e.f. 28,4.1999 to 14.7.1999 unauthnorisedly
and therc¢by he has committed misconduct zs snumerated
in Railway Service (Conduct) Rules, 1966, and
therefore, he is liable to be peénalised for his
misconduct. The applicant has submitted his reply

Lo the chargesheet explaining the reasons for not

attended to duty and also submission of the leave
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application on medical grounds. Subsequently,
the inquiry officer was appointed znd he recorded
his findings in the inquiry report that the charges
are proved and held the applicant as guilty of the
misconduct. In the inguiry the applicant was
given an opportunity to cross-examine the witnesses.
The inquiry report (Annexure A-7) was also supplied
to the applicant 2nd on the basis of the inguiry
report and reply to the inquiry report, the disciplinary
authority has passed the impugned order of punishmaent
of removal from service. The applicant preferred
a statutory arpeal to the Senior Divisional
Electrical Engineer, TR0, Bhusawal (Annaxu e A=38).
The appellate authority has also passed the order
at Annexure A-9 without considering the factual
things and also position of leave while passing
the impugned order. The applicant has filegd the
rresent OA without filing revision petition before
the Revisional Authority secking the aforesaid
reliefs on the ground that the inquiry officer,
disciplinary authority and appellate authority have

violated the principles of natural justice.

3. The case of the applicant is that

he was not unauthorisedly absence, he had

submitted his leave application along with the medical
certificate, howsver, these facts are not considered
by the inquiry officer, disciplinary authority as

well as arpellate authority. Hence, the entire
proceedings are to be vitisted and the same are

liable to be guashed and set-aside.

4, Per contra, the respondents have filed

the reply stafing that the applicant was absent to
‘..&/4
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his duty without prior sanction of the leave.

In the inquiry, the inquiry officer, disciplinary
authority and appellate authority have given
adequate opprortunities to the applicant as per
rules and have passed a detailed and reasoned orders
hence, the respondents have stated that there is

no illegaility or irreqularities and there is no
violaﬁion of principles of natural justice while

passing the impugned orders.

5 The learned counsel for the respondents
in his oral arguments submitted that the applicant
has not exhuasted his remedies available to hi@)
that is filing of a revision petition before the
revisional authority against the order of the
appellate authority. Hence, the aprlication is
liable to be dismissed on the ground of non-

exhaustation of the remedies available under the

relevant rul=s.

6. The learned counsel for the applicant
has relied on the Judgement of this Tribunal

passed in CA No.191/1997 (shri Guleb singh Patel

Ve Unicn of India & others), decided on 5.38.2003

to show thet the applicant's case is fully covered
by the aforesaid Judgement. However, the
learned counsel for the respondents has stated
that the aforesaid judgement is not applicsble

in the present case where the respondents' counsel
had nct taken the objection of filing revision
petitibn even on oral submissions, the aforesaid
CA might heave decided, Vhereag in the present
case, the resyrondents' counsel has taken the

ground of non-exn@ustation of the svailable remedies.
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7. Heard the lecrned counsel for the
apvlicent and the learned counsel for the
respondents ond we have perused the pleadings

on record. We proceed to decide the ca finally.

. The admitted facts of the cose are

G

that the applicant has applied for leave on the
ground of illness of his wife and he proceeded
on leave under the impression that his médical
leave would be senctioned. In the departmental
inquiry the apglicant wes given an opportunity
to cross-examine the witnesses, etc. and
subsequently a copy of the inquiry rejort

wds also submitted to the applicant and the
disciplinary authority,after receiving the reply
from the applicant against the inguiry report,
has imposed a penalty of removal from service upon
the applicant and the appellate authecrity has
also confirmed the order of the disciplinary

authority and passed the impugned order.

9. Admittedly, as stated by the respondents’
counsel, the applicant has not preferred any
revision petitipn before the revisional authority.
If the apprlicant would have filed the revision
petition, the revisional authority has aot powers
to modify the order of punishment. However, the
aprlicant without availing the remedy of revision
petition, has approsched this Tribunal, thus the
0A 1is not maintainable under Section 20(1) of the
Administrative Tribunals Act, 1985,
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10. Accordingly, we are of the considered view,

that thie present oA can pe disposed of with direction

to the applicent to file a revision petition before

the revisional duthority, if so advised, within

@ period of one month from the date of receipt of a

copv of this order. If such a revision petition

is filed b-fore the reavisional authority, the

revisional authority shall consigder the s ame,

and while considering, the revisionsal authority shall
also lcok into

the aforesaid observstions of the Tribunal and

dlsproportionate of punishment. The revisional

authority also shall see the orders passed by

the disciplinary and appellate authorities are

speaking, reasohed and detailed or not, and pass

a8 detailed, reasoned and speaking order within

three months from the date of receipt of a copy

of the revision petition from the applicant.

If the applicant &=Wkix aggrieved by the

Hh

order to be rassed by the revisional authority,
he 1s at liberty to approach this Tribunal in

accordance with law.

11. The ©A iz accordingly disposed of in terms

of the above directions. Mo costs.

f V
. SHANTHALRFA) (M. ¥ . STNGH)
icial Member Vice Chairman
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