CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR

Original Apnlication No. 709 of 2002

| o
Jabalpur, this the [si day of Wprin,2003.

Hon'ble Mr. Shanker Raju - Member (Judicial) i
Hon'ble Mr. R.K. Upadhyaya - Member (Admv.) ; DA

Moolchand Kori S/o Shri Ramlal, 4

-aged about 42 years, R/o LIG 265-1I, ¥

Vishva Bank Colony, Sanjseswani
Nagar, Agar Rpad, Ujjain APPLICARE

(By Advocate - Shri K.N.Pethia)
VERSUS -

1. Union of India
Through ; Secretary to
Government of India,
Ministry of Railways,
Rail. Bhavan, New Delhi.

2. \Western Railuay,
Through ; Its General Manager
Church Gate, Mumbai.

3. Divisional Railway Manager, .
Ratlam. A "

(By'Adiocate- Shri M;N.Banerji)

RESPONDENTS

The applicant he;s filed this o,g. seeking a
direction for qnashing the order dated 26,8,2002
(Annexure=-A=4) by which he has been trénsferred to
Ratlamy The applicamt has also prayed a direction
to the respondents for not recpvering rent for the
period he retained residential accommodation a t Ujjainy
The applicant has further requested that this Tribunal
may command the respondents to issue an order
re-transferringﬁ;ﬁé_#@plicant'from Ratlam to Ujjain,
23 It is sﬁégéd by the.applicant that he was
working as Chief Goods Traln Clerk at Ujjain and being

a surplus staff was transferred to Ratlam vide order
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dated 1,12,1998% The claim of the applicant is that he

is the senior most surplus employee and as per order of
the Railway Board dated 24,12,1985 scheduled cagtes and
scheduled tiibes candidates should be éosted near to their
native place, The learned counsel of the applicant further
stated that junior surplus staff has not been disturbed
whereas the. applicant has been transferred; The learned
counsel of the applicant invited attention ¥. Headquarters
office circular dated 23,5,1989,by which Railway Board's
circular dated 21.4,1989 has been circulated, wherein it
has been stated that normally the junior most of the
employees should be rendered surplus% According to the
levarned counsel the applicant is hot the junior most,
therefore, he should not have been transferrediTherefore,
the order of transfer deserves to be quasheds

3. In spite of notice having been issued to the
respondents on 2,12,2002, no reply has been filed so fariy
However, the learned counsel of the respondents stated
that he may be heard and the matter may be disposed of

on the basis of pleadings on record and after considering
his argumentsy He stated that it is the prerogative of
the employer to place the employees wl;ere the employer
considers them more suitablej The applicant had earlier
filed OSA.NorMM of 2002 seeking a direction to the
respondents to consider his representatiom for his
transfer/posting back to Ujjaing This Tribunal by an
order dated 44742002 had directed the respondents for
disposal of the representation of the applicant within one
month ’5?2%%%%&”& that orderfjj Accordingly,order dated
2648%2002, which is impugned in this O.A., has been passedy
In this reasoned and speaking order ngatce(\é/ 261*.‘8#%‘2@002,11: has

- been clearly stated that there were/vacancies available

at Ujjain in the relevant cadrei
331 The applicant had also filed O‘A.No:*.431 of 2000
which was decided by this Tribunal vide order dated

i6812001,in which he had challenged the order of refusal
of permission to retain the residential commodation at
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Ujjain on his transfer to Ratlam, The detailed facts
have been taken note of by this Triopunal in paragraph
Sels of the order dated 26w6,2001 wherein it has been
stated that the performance of the applicant was not
satisfactory and,therefore, in the interest of
administration, he was transferred ignoring the junior
most employeeg It has also been observed that the

applicant was transferred on grounds of unsatisfactory

- performance of workiy The learned counsel,therefore, urged

that the order of the respondents in transferring the
applicant from Ujjaln to Ratlam is in the interest of

administration and the same may not be interfered with
by this Tribunal,

4 We have heard the learned counsel of parties
and have perused the material available on records;

Se So far as the applicant's relief regarding
charging of damage rent in respect of the residential
accommodation is concerned, the same has already been
adjudicated by this Tribunal by order dated 26642001
in 0¢3A§431/2000.Therefore. the claim of the applicant is

hit by the principle of res judicata and we need not

. express any opinion on that claim, However, so far as

the request for cancellation of transfer from Ujjain to
Ratlam is concerned, we find that the placement of an
employee is the prerogative of the administrationjy This
Tribunal can interfere only if it is found that the
transfer is against the statutory rules and guidelines
and has been made with malafide§ In this case, none of
these considerations are involvedy The applicant was
found surplus at Ujjainf ®herefore, he has been transferred,
The claim of the applicant is that he was the senior most
and should not have been transferred is also not based
on any séatutory rules or guidelines’y The discretion

has been given to the employersy There is a categorical
assertion by the respondents that the performance of

the applicant at the place of posting at Ujjain was

Pl
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. not satisfacterys In support of this assertion, the

%

ljearned counsel of respondents has imrit“ %0 5

disciplinary proceedings initiated against the |

applicanty In any case, this Tribunal has no jurisdiction

to substitute its decision as an ‘appellate authority

of the administrative departmentis It has been held by

the Hon'ble Supreme Court in >'t:he case of National
celectric Power Corporation Ltdy Vs.Shri Bhagwan &

another,2002(1) SLJ 86 that transfer is an incident of

service and none has right to continue 2at one places

The Apex Court has further obserwed that the Courts |

or the Tribunals cannot 1nte££eré with such orders

as a matter or toutine, as though they are the Appellate

Authorities substituting their own decision for that

of Management as against such orders passed in the

interest of administrative exigencies of service concerned

Eﬁ

6 " For the msons mentioned in the preceding

| paragraph. this application being dewid of any merit
is di.%issed without any order as to costsi

Lm 571%% | < —

(Shaiker Rajua)

Member(Jdudicial )
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