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CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR 3£1CH, JABALPUR

Original application No. 68 of 200 2

Jabalpur, this t h e ^ ^ p  day of July, 200 4

Hon'ble ihri M*P# Singh> Vice Chairman 
Hcn'ble Shri Madan Mohan, Judicial Honker

Gopal Prasad Joshi, S /o . Sri Banmali 
Josni, aged 36 years, inspector. Central
Excise, Hi m i ,  D istt . Raipur. . . .  Applicant

(applicant in person)

V e r s  u s

1. Union of India, 
through : The secretary,
Government of India,
Minis try o f Fin an c e, New Delh i .

2. Chief Commissioner. Central 

Excise, New Central Revalue Building 

"C" Scheme, Statute Circle,
Jaipur.

3. Coraraissioner, Central Excise, Civil 
Lines, Raipur.

4. Commissioner, Central Excise,
Manik Bagh Palace, ftidore. . . .  Respondents

(By Advocate - £hri K*N . Pethia)

0 R D E R

By Madan Mohan, Judicial Mguber -

By filing this Original Application the applicant has

claimed the following main reliefs s

Ma) quash the impugned order dt. 20 .3 .2001

Annexure A-i,

b) direct that the adverse remarks in the aCR of
the applicant for 1996-97 recorded by Sri Shrawan Kumar 

be e&qpanged,

c) direct the respondents to hold  a review 

departmental screaking committee for grant of first  
financial upgradation under aCP and i f  the applicant is 

found eligible, he diould be givoi the same from the due 
date with all consequential benefits including arrears 
o f pay and allowances with interest f> 12% per annum.”

2. ^he brief facts of the case are that the applicant 

was appointed in the Central Excise Department w .e .f .
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1 8 .9 ,1 9 8 7  .  He i s  a t  p r e s a i t  p o s t e d  a s  I n s p e c t o r  C e n t r a l  

E x c is e ,  H i r a n i ,  D i s t t .  R a i p u r ,  D u r in g  t h e  p e r i o d  from  

1 9 9 6 -2 0 0 l f t h e  a p p l i c a n t  w as p o s t e d  a s  I n s p e c t o r  C e n t r a l  

E x c i s e  i n  t h e  D i v i s i o n a l  T e c h n i c a l  B ran ch  o f  C e n t r a l  E x c i s e  

D i v i s i o n - I ,  B h i l a i ,  As p e r  t h e  e s t a b l i d i e d  o f f i c e  n o u n s  

t h e  S u p e r i n t a i d e n t  (Tech) i s  i m m e d ia t e  S u p e r v i s o r y  o f f i c e r  

i n c h a r g e  o f  t h e  d i v i s i o n a l  t e c h n i c a l  b r a n c h  a n d  a l l  f i l e s  o f  

t e c h n i c a l  b r a n c h  w e r e  b e i n g  p u t  up t o  th  e  S u p e r i n t o i d e n t  

(Tech) b y  t h e  a p p l i c a n t  h i s  o t h e r  c o l l e a g u e s .  T he S u p d t ,

(ri e d i ) i s  t l i e  im m e d i a t e  s u p e r v i s o r y  o f f i c e r  a n d  i s  r e p o r t i n g  

o f f i c e r  f o r  £CRs o f  t h e  a p p l i c a n t .  A l l  o f  a  s u d d a i  S r i  

S i ra w a n  Kumar \ i io  v/as t h e  d i v i s i o n a l  o f f i c e r  i s s u e d  an  o r d e r  

on 3 1 .1 2 .1 9 9 6  d i r e c t i n g  t h e  a p p l i c a n t  t h a t  h e  w i l l  work 

d i r e c t l y  u n d e r  h im  a n d  h e  w i l l  p u t  up a l l  t h e  f i l e s  d i r e c t l y  

t o  h im  a n a  n o t  t h r o u g h  t h e  S u p d t .  (Tech) .  T h e  a p p l i c a n t  v/as 

n o t  i n t i m a t e d  a n y  r e a s o n  f o r  su c h  d i r e c t i o n s .  I h e  m o t i v e  

b e h i n d  su c h  an  o r d e r  was c l e a r  when t h e  a p p l i c a n t  v/as 

c o m m u n ic a te d  a d v e r s e  e n t r i e s  i n  h i s  aCR f o r  1996-97  b y  t h e  

J o i n t  C o m m is s io n e r ,  C o i t r a l  E k c i s e  u n d e r  h i s  l e t t e r  d a t e d  

20 . 9 . 1 9 9 9 .  3 i r i  Shraw an  Kumar w a n te d  t d a c t  a s  i n i t i a t i n g  

o f f i c e r  f o r  ACR o f  t h e  a p p l i c a n t  w i th  s o l e  m o t i v ^ / m a l a f i d e  

i n t e n t i o n  o f  s p o i l i n g  t h e  aCR, The a p p l i c a n t  r e q u e s t e d  t h e  

J o i n t  C o m m is s io n e r ,  C e n t r a l  E : c i s e ,  R a ip u r  t o  i n f o r m  him  t h e  

b a s i s  f o r  such  a d v e r s e  r e m a rk s  b y  t h e  r q p o r t i n g  o f f i c e r .  He 

d i d  n o t  g e t  a n y  r e p l y .  The a p p l i c a n t  s u b m i t t e d  a  r e p r e s e n ­

t a t i o n  o n  1 3 ,3 ,2 0 0 0  e x p l a i n i n g  t h a t  t h e  a d v e r s e  r a n a r k s  w ere  

t o t a l l y  u n j u s t i f i e d  a n d  r e q u e s t e d  f o r  e x p u n g in g  t h e  sam e.

T h e  C o m m is s io n e r ,  C e n t r a l  E x c i s e ,  R a i p u r  v i d e  h i s  l e t t e r  

d a t e d  2 0 .3 .2 0 0 1  h a s  d e c i d e d  t h e  r e p r e s e n t a t i o n  o f  t h e  

a p p l i c a n t  i n  w hich  p a r t  o f  t h e  co lum n No. 5 o f  t h e  ACR i . e .  

h e  i s  v e r y  a r g u m e n t a t i v e  a n d  d o es  u n n e c e s s a r y  t h i n g s  w ere

e x p u n g e d .  T he  r e s t  r a n a r k s  w e re  k e p t  i n t a c t .  T he  m a j o r  

p o r t i o n  o f  t h e  a d v e r s e  r e m a rk s  h a v e  b e e n  o r d e r e d  t o  s t a n d
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a n d  t h i s  h a d  l e a d  t o  d e n i a l  o f  1 s t  f i n a n c i a l  U p g r a d a t i o n  u n d ­

e r  ACP sc h e m e  t o  t h e  a p p l i c a n t  th o u g h  h i s  o t h e r  c o l l e a g u e s  

h a v e  b e e n  g r a n t e d  t h e  s a m e .  S h e  a p p l i c a n t  s u b m i t t e d  a  

r p r e s e n t a t i o n  d a t e d  26 * 7 .2 0 0 0  f o r  e x t e n s i o n  o f  b e n e f i t  u n d e r  

ACP. T h e  r e s p o n d e n t s  i n f o r m e d  t h e  a p p l i c a n t  t h a t  h e  was n o t  

f o u n d  f i t  b y  t h e  d e p a r t m e n t a l  s c r e e n i n g  c o m m i t t e e  f o r  g r a n t  

o f  1 s t  f i n a n c i a l  u p g r a d a t i o n  u n d e r  aCP s c h e m e .  T h e  a p p l i c a n t  

s u b m i t t e d  an a p p e a l  d a t e d  26 .  4 .  2 0 0 1 .  T h e  r e s p o n d e n t s  i n  

t u r n  i n f o r m e d  t h e  a p p l i c a n t  t h a t  o n l y  o n e  r q ) r e s  s t a t i o n  i s  

a l l o w e d  a g a i n s t  a d v e r s e  r o n a r k s  a n d  h a i c e  h i s  a p p e a l  was n o t

c o n s i d e r e d ,  a g g r i e v e d  b y  t h i s  t h e  a p p l i c a n t  h a s  a p p r o a c h e d  
b y  f i l i n g  t h i s  OA a n d  

t h i s  T r i b u n a l s / c l a i m i n g  t h e  a f o r e s a i d  r e l i e f s .

3 .  H e a r d  t h e  a p p l i c a n t  i n  p e r s o n  a n d  t h e  l e a r n e d  c o u n s e l  

f o r  t h e  r e s p o n d e a t s  and  a l s o  c a r e f u l l y  p e r u s e d  t h e  r e c o r d s .

4 .  I t  i s  a r g u e d  on b e h a l f  o f  t h e  a p p l i c a n t  t h a t  f o r  t h e  

y e a r  1 9 9 6 -9 7 ,  a d v e r s e  re m a rk s  w e r e  c o m m u n ic a te d  t o  t h e  

a p p l i c a n t  a n d  t h e  r e n a r k s  m ade i n  P a r t - 1 I I  Column N o. 5, th e t  

o n c e  h e  i n s t i g a t e d  t h e  s t a f f  & m i s b d i a v e d  w i th  s e n i o r  

o f f i c e r s t  i s  v e r y  v a g u e  i n  n a t u r e  a s  n o  d a t e  t i m e  a n d  p l a c e  

a r e  m e n t i o n e d .  I n  co lum n  No. 7 ( a )  i t  i s  m e n t i o n e d  t h a t  "he 

h a s  v e r y  p o o r  te m p e ra m e n t  vfoich h a s  a d v e r s e  b e a r i n g  on h i s  

w o rk  & p e r f o r m a n c e .  N one o f  t h e  o t h e r  f a c t o r s  n o t i c e d . "  

R e g a rd in g  t h i s  t h e  a p p l i c a n t  r e q u e s t e d  t h e  a u t h o r i t i e s  t o  

i n f o r m  h im  t h e  b a s i s  f o r  su ch  a d v e r s e  re m a rk s  b y  t h e  

r e p o r t i n g  o f f i c e r ,  b u t  h e  d i d  n o t  g e t  a n y  j u s t i f i a b l e  

a n s w e r .  T h e  a p p l i c a n t  f u r t h e r  a r g u e d  t h a t  h e  was on 

d e p u t a t i o n  f o r  t r a i n i n g  a t  NACEN, Mumbai d u r in g  t h e  p e r i o d  

from  6 .1 .1 9 9 7  t o  1 7 . 1 .1 9 9 7 .  T h u s ,  h e  w o rk e d  u n d e r  S r i

2nraw an  Kumar d i r e c t l y  f o r  l e s s  t h a n  90 d a y s  a n d  t h e  r e p o r t  

c o u l d  n o t  h a v e  b e e n  i n i t i a t e d  b y  S r i  Shraw an K u n a r .  He a l s o  

s u b m i t t e d  t h a t  t h e  C o m m is s io n e r ,  C e n t r a l  E : c i s e ,  R a ip u r
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vide letter dated 20 . 3 . 2001 ordered that the ACR is ordered 

to be for the said period of 31 .12 .1996- 31.3 .1997  and not 

for the full year 1996-97 . Hence, the Commissioner is sil<ant 

with regard to the period from 1 .4 .1996  to 3 0 .1 2 .199 6 . 

Another aCR should have been got in itiated  from Supdt (Tech) 

for the period from 1 .4 .1996  to 30 .12 .1996  which has not be 

done. Thus the -wGR for the year 1996-97 is not given by th 

competent authority and secondly the contents of th e 

adverse ranarks are vague in nature. The applicant also 

argued that he was not informed by the respondents to 

imp rove hims elf while it  was mandatory according to the rul 

and 1 aw 1 ai ̂  qo vn «

5 .  In reply the learned counsel for the respondents argued 

that tlie applicant had worked under the direct control of 

the Assistant Commissioner, Division-I, B h ila i . The ACR with 

adverse remark has been rqported by the ^sstt . Commissioner 

of Division-I Bhilai and has beei reviewed by Ih e next 

higher officer i . e .  Dy. Commissioner of Raipur. The 

allegation of the applicant that his reporting officer sho 

be his immediate Supervisory officer  and not the next 

Supervisory officer is baseless and totally misconceived. 

The adverse remark in the ACR of th e applicant are awarded 

on the basis of his performance, conduct for the relevant 

period . The representation preferred by the applicant has 

been suitably considered on m erit. The contortion of the 

applicant that he has not worked for 90 days unaer the 

Supervision of Shri ^irawan Kumar, hence he could not be his 

reporting officer, is not correct. rIhe confidential rqport 

of an employee is  written by a reporting officer vtfoo is 

immediately superior to th e enployee concerned and reviewed 

by the next higher authority, and in both the case they 

should have supervised the work of enployee for not lass

OP



than 3 months period . “Ihe training period attended by the 

applicant for 12 days will not be deleted in counting of 90 

days period as this w ill be aeaned to be a period on duty by 

the applicant. The departmental screening committee hat 

decided the case of the applicant as per the norms and on 

merits and has n o t  found him eligible  for 1st financial 

upgradation under ACP scheme. The decision taken by DPC is 

ju s t if ie d  and in question able by the applicant. Thus the 

aCR of the applicant was given by the competent authority.

6 . After hearing the applicant in person and also the 

learned counsel for the respondents, we find  that the appli­

cant had worked directly under the Superintendent (Tech.) 

from 1 .4 .1996  to 31 .12 .1996  . Thereafter vide order dated 

31 .12 .1996  the applicant was directed to work directly 

under Sri £hrawan Kunar, Divisional Officer and h e  will put 

up all the files directly to him and not through the Supdt. 

(T e c h .). We also find  that the applicant worked for less 

than 90 days with ihri 3irawan Kunar because he was on 

deputation for training at NACSN, Mumbai during the period 

from 6 .1 .1997  to 1 7 .1 .1 9 9 7 . The applicant has also made 

certain allegations against £hri ^irawan Kunar and it  is no 

made clear by the respondents as to why all of a suddai 

chri Shrawan Kunar, Divisional Officer has issued the order 

dated 3 1 . 12 . 1996, directing the applicant to work under him 

and will put up all the files directly to him and not 

through the Supdt. (T ech .). It was also the cJity of the 

r^pondents to inform the applicant about his short comings 

to improve him seLf. But no such information was g iv ®  to 

the applicant, rath er issued the said ACR. We have further 

perused the relevant ronarks in the ACR which apparently 

seems to be vague. No date, time or place are mentioned, so 

as to establish that h e  instigated the staff and misbehaved



*  6 *

w i t h  s u p e r i o r  o f f i c e r s  o n c e .  We a l s o  f i n d  t h a t  t h e  r e s p o n ­

d e n t s  d i d  n o t  f u r n i s h  t h e  b a s i s  f o r  su ch  a d v e r s e  r a n a r k s  

t o  t h e  a p p l i c a n t  whan h e  r e q u e s t e d  f o r  i t .

♦

7 .  U n d e r  t h e s e  f a c t s  a n d  c i r c u m s t a n c e s  o f  t h e  c a s e ,  we a r e  

o f  th  e  c o n s i d e r e d  o p i n i o n  t h a t  t h e  O r i g i n a l  a p p l i c a t i o n  

d e s e r v e s  t o  b e  a l l o w e d .  A c c o r d i n g l y ,  t h e  O r i g i n a l  A p p l i c a ­

t i o n  i s  a l l o w e d  a n d  t h e  im p u g n e d  o r d e r  d a t e d  2 0 .3 .2 0 0 1  

(A n n c x u re  a - 1 )  a r e  q u a s h e d  a n d  s e t  a s i d e .  S h e  a d v e r s e  

re m a rk s  i n  t h e  ACR o f  t h e  a p p l i c a n t  f o r  1996-97  r e c o r d e d  

b y  S h r i  sh raw an  Kumar i s  e x p u i g e d .  S‘h e  r e s p o n d e n t s  a r e  

d i r e c t e d  t o  h o l d  a  r e v i e w  d e p a r t m a n t a l  s c r e e n i n g  c o m m it te e  

t o  c o n s i d e r  t h e  c a s e c f  t h e  a p p l i c a n t  f o r  g r a n t  o f  1 s t  

f i n a n c i a l  u p g r a a a t i o n  u n d e r  AGP Scheme, w i t h i n  a  p e r i o d  o f  

f o u r  m o n th s  from  t h e  d a t e  o f  r e c e i p t  o f  co p y  o f  t h i s  o r d e r ,

a n d  i f  t h e  a p p l i c a n t  i s  f o u n d  s u i t e f o l e ,  h e  ^ n o u ld  b e  g iv e n
due

t h e  same b e n e f i t  f rom  t h e / d a t e  w i th  a l l  c o n s e q u e n t i a l  

b e n e f i t s .  No c o s t s .

CM . P .  S in g h )  
V ic e  C haiim an

tyal-bH ................. 5K3c*g/. fir.
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