
c e n t r a l  a d m i n i s t r a t i v e  t r i b u n a l , j a b a l f u r  b e n c h , j a b a l f u r

(By A d v o cate: Shri B.Da.s i l v a ,  sr. Adv. w i t h  S h . s . A k h t a r )

a p p l i c a n t  has s o u g h t  the f o l l o w i n g  r e l i e f s :-

i) t o  q u a s h  and s e t  aside t h e  i m p u g n e d  o r d e r  
d a t e d  2 0 . 9 . 2 0 0 1  (A/i) &  t h e  iiqpugned advice 
of U . P . S . C .  d a t e d  9 * 7 . 2 0 0 1  (a / 2 ) .

ii) t o  d i r e c t  t h e  r e s t o r a t i o n  o f  t h e  a p p l i c a n t  
t o  h i s o r i g i n a l  pay, p e r k s  &  s t a t u s  as if 
t h e r e  was no break, w i t h  all c o n s e q u e n t i a l  
b e n e f i t s  and arrears t h e r e o f  w i t h  a p p r o p r i a t e  
r a t e  o f  i n t e r e s t  t h e r e o n  a n d  c o m p l e t e  r e s t o ­
r a t i o n  of all s e r v i c e  c o n d i t i o n s  i n c l u d i n g  
c o n s i d e r a t i o n  f o r  p r o m o t i o n ,  etc.;

2. T h e  b r i e f  facts of t h e  c a s e  are that t h e  a p p l i c a n t

is a M e m b e r  of I n d i a n  R e v e n u e  S e r v i c e  o f  1969 b a t c h  and

o r i g i n a l  A p p l i c a t i o n  N o .  6 6 8 / 2 0 0 1

J a b a lpur, this t h e  a a y  o f  July, 2004

H o n * b l e  s h r i  n . P .  singh, V i c e  C h a i r m a n  
H o n ' b l e  s h r i  M a d a n  M o h a n ,  M e m o e r  (judicial)

V . $ .  Banthia,
I *R »o . ,
C o m m i s s i o n e r  o f  I n c o m e  Tax, 
A y a K a r  Bhawan, C i t y  Centre, 
tiwalior • A p p l i c a n t

(By A d v o c a t e :  Shri R a j £ n d r a  T i w a r i ,  sr. A d v .  with
S h r i  M a n o j  Sharma)

- v e r s u s

1. U n i o n  o f  India t h r o u g h
S e c r e t a r y ,
D e p a r t m e n t  o f  Revenue, 
M i n i s t r y  of Finance*
N o r t h  Block, N e w  D e l h i ,

2. C e n t r a l  B o a r d  of D i r e c t  Taxes,
Deptt. o f  Revenue,
M i n i s t r y  o f  Finance,
N o r t h  Block, N e w  D e l h i  t h r o u g h  
i ts C h a i r m a n .

3. U n i o n  p u b l i c  s e r v i c e  C o m m i s s i o n ,
E h olpur House, S h a h j a h a n  Road, 
N e w  D e l h i  t h r o u g h  i t s  S e c r e t a r y . ••R e s p o n d e n t s

O R D E R  

B y  M a d a n  M o h a n ,  J u d i c i a l  M e m b e r  -

B y  f i l i n g  the p r e s e n t  o r i g i n a l  A p p l i c a t i o n ,  t h e
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has b e e n  w o r k i n g  as C o m m i s s i o n e r  o f  I n c o m e  Tax* G w a l i o r ( M P )•

H e  was p r o m o t e d  as C o m m i s s i o n e r  o f  I n c o m e  T a x  w i t h  e f f e c t

f r o m  1 8 * 4 * 1 9 9 0 •  D u r i n g  2 * 8 * 1 9 9 3  t o  2 * 5 * 1 9 9 4  t h e  a p p l i c a n t  

p e r f o r m e d  his functions* d u t i e s  and r e s p o n s i b i l i t i e s  as a 

C o m m i s s i o n e r  o f  I n c o m e  T a x  and M e m b e r ,  A p p r o p r i a t e  A u t h o r i t y ,  

C a l c u t t a *  A n  a p p r o p r i a t e  a u t h o r i t y  c o n s i s t s  of t h r e e  

p e r s o n s ,  t w o  o f  w h o m  are m e m b e r s  o f  I ndian I n come T a x  

Service, Group *a * h o l d i n g  t h e  post o f  C o m m i s s i o n e r o f  

I n c o m e  T a x  or a n y  e q u i v a l e n t  or h i g h e r  p o s t  and a n o t h e r  

M e m b e r  of t h e  C e n t r a l  E n g i n e e r i n g  service. G r o u p  *a * h o l d i n g  

t h e  p o s t  o f  C h i e f  E n g i n e e r  o r  e q u i v a l e n t  o r  h i g h e r  p o s t *

A n y  action t o  b e  t a k e n  i n  t h e  c a p a c i t y  o f  A p p r o p r i a t e  

A u t h o r i t y  in e x e r c i s e  of t h e  s t a t u t o r y  f u n c t i o n s  u n d e r  

C h a p t e r  X X C  is r e q u i r e d  to b e  t a k e n  b y  t h e  3 toembers as 

af o r esaid b u t  t h e  p r e p a r a t o r y  f u n c t i o n s  are u s u a l l y  

a p p o r t i o n e d  b y  t h e  m u t u a l  c o n s e n t  and u n d e r s t a n d i n g  of t h e  

m e m b e r s  c o n s t i t u t i n g  t h e  A p p r o p r i a t e  A u t h o r i t y  for t h e  t i m e  

b e i n g *  I t  w o u l d  b e  a p p r o p r i a t e  t o  m e n t i o n  t h a t  at the r e l e v a n t  

t i m e  t h e r e  e x i s t e d  a r e s o l u t i o n  Btsxk&i b y  w h i c h  t h e  w o r k  

w a s  d i s t r i b u t e d  b e t w e e n  t h e  t h r e e  m e m b e r s  of t h e  A p p r o p r i a t e  

A u t h o r i t y *  T h a t  d i s t r i b u t i o n  of w o r k  m e m o  d a t e d  7 * 2 * 1 9 9 4  

is a n n e x e d  h e r e w i t h  and m a r k e d  as A n n e x u r e  a / 3* T h e  m a i n  

f u n c t i o n  o f  t h e  A p p r o p r i a t e  A u t h o r i t y  is t o  e x a m i n e  w h e t h e r  

t r a n s a c t i o n  o f  immovablefcroperty h a v i n g  v a l u e  o f  m o r e  t h a n  

Rs* 1 0.00 lacs has b e e n  d o n e  as p e r  m a r k e t  p r i c e  o r  at a 

lo w e r  p r i c e *  I f  t h e  t r a n s a c t i o n  is at a l o w e r  p r i c e  t h a n  

t h e  m a r k e t  p r i c e  for the p u r p o s e s  of e v a d i n g  t a x e s ,  then, 

t h e  a p p r o p r i a t e  a u t h o r i t y  b y  an o r d e r  a c q u i r e  t h e  p r o p e r t y  

f o r  the v a l u e  f o r  w h i c h  i t  is b e i n g  a l l e g e d l y  t r a n s f e r r e d .

2.1 T h e  i n f o r m a t i o n  w i t h  r e g a r d  t o  t r a n s a c t i o n  i n v o l v i n g  

t r a n s f e r  of p r o p e r t y  w o r t h  Rs. 10 lacs or more, is r e q u i r e d  

t o  b e  f u r n i s h e d  i n  F o r m  37-1 and if a n y b o d y  fails to d o  s o  

t h e  A p p r o p r i a t e  A u t h o r i t y  can l a u n c h  p r o s e c u t i o n  u/s 2 7 6 A B  

o f  the I n c o m e  T a x  Act a g a i n s t  b o t h  the t r a n s f e r o r  and t r a n s ­

fe r e e .  I n  August, 1993, w h e n  t h e  a p p l i c a n t  t o o k  o v e r  as



C o m m i s s i o n e r  and M e m b e r  o f  A p p r o p r i a t e  A u t h o r i t y ,  C a l c u t t a  

it w a s  n o t i c e d  t h a t  m o r e  t h a n  60 h u g e  m u l t i  s t o r i e d  

c o m p l e x e s  in p o s h  l o c a l i t i e s / c o l o n i e s  w e r e  c o n s t r u c t e d  

d u r i n g  1991- 1993* Each o f  t h e s e  m u l t i  s t o r i e d  c o n ^ l e x e s  

c o n s i s t e d  of n e a r l y  30 t o  50 units t o  b e  t r a n s f e r r e d  a p p a r a -  

n t l y  for m o r e  t h a n  Rs* 10 l a c s *  B u t  no a p p l i c a t i o n  i n  F o r m  

37-1 w e r e  f iled b e f o r e  t h e  a p p r o p r i a t e  a u t h o r i t y  for 

t r a n s f e r  o f  s u c h  u n i t s  and as s u c h  all s u c h  e v a d e r s /  

o f f e n d e r s  w e r e  l i a b l e  f o r  p r o s e c u t i o n  u n d e r  s e c t i o n  2 7 6 A B  

o f  t h e  I n c o m e  T a x  Act, 1961 b y  t h e  A p p r o p r i a t e A u t h o r i t y .

It is c l e a r  f r o m  t h e  l e t t e r  d a t e d  1 5 . 3 . 1 9 8 9  o f  t h e  CIT, 

C a l c u t t a - I I  a d d r e s s e d  t o  t h e  t h e n  C I T  and s e n i o r  M e m b e r  o f  

A p p r o p r i a t e  Author i t y ,  t h a t  n o t  o n l y  the d e f a u l t e r s / b u i l d e r s  

b e  i d e n t i f i e d  b y  the A p p r o p r i a t e  A u t h o r i t y  b u t  a l s o  

A p p r o p r i a t e  A u t h o r i t y  s h o u l d  e n s u r e  c o m p l i a n c e  f r o m  s u c h  

p e r s o n s .  H o w ever, it w a s  b i g  t a s k  t o  c o l l e c t  t h e  name o f  

t h e  b u i l d e r s  w h o  c o n s t r u c t e d  t h e s e  c o m p l e x e s  i n  d i f f e r e n t  

pa r t s  o f  p o s h  l o c a l i t i e s  i n  C a l c u t t a ,  w i t h  g r e a t  p e r s u a s i o n  

and m a n y  d i f f i c u l t i e s  i n s p e c t o r s  a t t a c h e d  t o  t h e  A p p r o p r i a t e  

A u t h o r i t y  and a l l o t t e d  t o  t h e  a p p l i c n t  f o r  i n v e s t i g a t i o n  

b u s i n e s s ,  w h o  h a d  c o n s t r u c t e d  s u c h  50 h u g e  m u l t i  s t o r i e d  

c o m p l e x e s  b y  t h e  e n d  of N o v e m b e r / D e c e m b e r ,  1993. H o w e v a y e r ,  

t h e  names of p a r t i e s  to w h o m  t h e s e  u n i t s  w e r e  s o l d  and 

t r a n s f e r r e d  c o u l d  not be d e t e r m i n e d  p r e c i s e l y .  A f t e r  

c o l l e c t i n g  full d e t a i l s  a bout one s u c h  m u l t i  s t o r i e d  b u i l d i n g  

c o n c e r n e d  b u i l d e r  m / s .  M a r t i n  B u r n  L t d .  and t h e  p e r s o n s  to 

w h o m  flats w e r e  sold. A p p r o p r i a t e  A u t h o r i t y  i s a u e d  a S h o w  

C a u s e  N o t i c e  for a c tion t o  b e  t a k e n  u n d e r  p r o v i s i o n s  o f

S e c t i o n  2 7 6 A B  o f  t h e  I n c o m e  T a x  A c t .  T h e  b u i l d e r  t o o k  t h e

m a t t e r  b e f o r e  the H o n ' b l e  H i g h  C o u r t o f  C a l c u t t a ,  w h i c h  

a p p r o v e d  t h e  n o t i c e s  s o  i s s u e d  b y  the A p p r o p r i a t e  A u t h o r i t y ,  

A f t e r  r e c e i p t  of t h e  c o m m u n i c a t i o n  o f  t h e  C h a i r m a n  in o r d e r  

t o  e f f e c t i v e l y  i m p l e m e n t  the d i r e c t i o a s  i s s u e d  v i d e  a / 4, 

a l l t h e  t h r e e  m e m b e r s  of the A p p r o p r i a t e  A u t h o r i t y  s a t  on

7 . 2 . 1 9 9 4  and d e c i d e d  t o  d i s t r i b u t e  tbe w o r k  r e g a r d i n g
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A /

c o l l e c t i o n  o f  informatiofli i n v e s t i g a t i o n *  c o r r e s p o n d e n c e s  

w i t h  h i gher a u thorities, j u d icial w o r k  and v a l u a t i o n  w o r k  

so as to h a v e  e f f e c t i v e  c o n t r o l  o v e r  d i f f e r e n t  a s p e c t s  and 

t o  p e r f o r m  duties* f u n c t i o n s  and r e s p o n s i b i l i t i e s  in an 

e f f i c i e n t  a n d  t i m e  b o u n d  m a n n e r .  T h i s  w a s  d o n e  w i t h  a v i e w  

t o  c h e c k  the t a x  e v a s i o n  t h r o u g h  t h e  A s s e s s m e n t  w i n g  and t o  

b r i n g  the o f f e n d e r s  t o  b o o k  for n o n - f i l i n g  F o r m  N o .  37-1 b y  

t h e  A p p r o p r i a t e  A u t h o r i t y *  T o  g i v e  e f f e c t  t o  t h e  joint 

d e c i s i o n  o f  t h e  A p p r o p r i a t e  A u t h o r i t y  d a t e d  0 7 * 0 2 . 1 9 9 4  (a / 3) 

I n v e s t i g a t i o n  w o r k  w a s  e n t r u s t e d  t o  t h e  a p p l i c a n t .  This 

c o m p r i s e d  o f  c o l l e c t i n g  i n f o r m a t i o n  p e r t a i n i n g  to b u i l d e r s  

and p u r c h a s e r s  o f  t h e  flats f r o m  t h e m ,  1^ p u r s u a n c e  

t o  this, r o u t i n e  c o m m u n i c a t i o n  s e e k i n g  p r e l i m i n a r y  i n f o r m a ­

t i o n  about names, a d d r e s s e s  and P A N  o f  actual t r a n s f e r o r  and 

t r a n s f e r e e s ,  w e r e  s e n t  b y  the a p p l i c a n t  t o  v a r i o u s  b u i l d e r s  

r e q u e s t i n g  t h e m  t o  give t h e  n ames of the p a r t i e s  to w h o m  

flats w e r e  sold a l o n g  w i t h  s o m e  m o r e  r e l a t e d  i n f o r m a t i o n  

s o  t h a t  t h e  m a t t e r  m a y  b e  j u d i c i o u s l y  e x a m i n e d ,  o t h e r  

b u i l d e r s  w e r e  c a l l e d  t o  f u r n i s h  t h e  names of t h e  p e r s o n s  to 

fchom t h e y  s o l d  t h e  v a r i o u s  units i n  the m u l t i s t o r i e d  c o m p l e ­

x e s  c o n s t r u c t e d  b y  them, the b u i lder* b o d y  b e c a n e  a ctive 

t o  get t h e  p r o c e e d i n g s  s t a l l e d  b y  h o o k  o r  crook.

2 * 2  In t h e  m o n t h  o f  February, 1994, t h e C h a i r m a n  w h o  

d i r e c t e d  t h e  A p p r  p r i a t e  A u t h o r i t y  to t a k e  i m m e d i a t e a c t i o n  

against t h e  d e f a u l t i n g  b u i l d e r s ,  r e t i r e d .  A f t e r  h i s  r e t i r e m e n t  

t h e  n e w  C h a i r m a n  i g n o r i n g  t h e  m a t e r i a l  facts on r e c o r d  as 

w e l l  as d i r e c t i o n s  o f  his p r e d e c e s s o r  t r a n s f e r r e d  the 

a p p l i c a n t  f r o m  t h e  p o s t  o f  M e m b e r  A p p r o p r i a t e  A u t h o r i t y  and 

just b e f o r e  his r e t i r e m e n t  d i r e c t e d  i s s u a n c e  of c h a r g e  sheet 

to the a p p l i c a n t  r e s u l t i n g i n t o  a f o r m a l  s h o w  c a u s e  n o t i c e  to 

t h e  a p p l i c a n t  i n  the m o n t h  o f  M a r c h / A p r i l #  1996 f o r  

i n i t i a t i n g  a c t i o n  a g a i n s t  t h e  b u i l d e r s  l o b b y  i n  t h e  I n t e r e s t  

o f  r e v e n u e  ( a / 7 ) .  V a r i o u s  d o c u m e n t s  d e t a i l e d  I m r e  c a p r i c i o u s l y  

i g n o r e d  a n d  o v e r l o o k e d ,  o t h e r w i s e  it w o u l d  n o t  h a v e  b e e n  

p o s s i b l e  i n  t h e  f i r s t  p l a c e  i t s e l f  t o  e v e n  i n i t i a t e  a n y
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d e p a r t m e n t a l  a c t i o n  a g a i n s t  t h e  a p p l i c a n t *  I t  was for the 

f i r s t  t i m e  that U . p * S . C .  w h i l e  g i v i n g  its advice has consi 

d e t e d  d o c u m e n t  (d) in its w r o n g  p e r s p e c t i v e  and r e f e r r e d  

t o  d o c u m e n t  (c) i n  casual m a n n e r .  It is thus clear t h a t  after 

talcing o v e r  c h a r g e  b y  n e w  C h a i r m a n  i n  M a r c h ,  1994 w i t h i n  o n e  

m o n t h  o f  the I s s u e  o f  s u c h  letters, t h e  a p p l i c a n t  was 

t r a n s f e r r e d  f r o m  the p o s t  o f  M e m b e r  of A p p r o p r i a t e  A u t h o r i t y  

and t h e  i n v e s t i g a t i o n  p r o c e s s  I n i t i a t e d  b y  the a p p l i c a n t  

w a s  s o m e  h o w  l a n d e d  i n  c o l d  s t o r a g e  and t o  t h e  b e s t  of t h e  

i n f o r m a t i o n  o f  the a p p l i c a n t  no f u r t h e r  a c t i o n  has b e e n  

t a k e n  a g a i n s t  any o f  t h e b u i l d e r s  and t h e  t r a n s f e r e e s  

i n v o l v e d  t h e r e i n  so far*

2 . 3  I n t e r i m  r e p l y  w a s  s u b m i t t e d  b y  t h e  a p p l i c a n t  o n  

2 3 . 4 * 1 9 9 6  (a / 10), o n  1 8 . 9 . 1 9 9 6  t h e  a p p l i c a n t  ins|>ected t h e  

r e cords for t h e  p u r p o s e s  o f  s u b m i s s i o n  of h i s  f i n a l  r e p l y  

w h e e e i n  v a r i o u s  r e l e v a n t  r e c o r d s  w e r e  not m a d e  a v a i l a b l e  

t o  t h e  a p p l i c a n t .  H o w e v e r ,  d e s p i t e  t h e s e  h a n d i c a p s  t h e  

a p p l i c a n t  s u b m i t t e d  h i s  final r e p l y  t o  t h e  s h o w  c a u s e  

m e m o  o n  8 * 1 2 * 1 9 9 6  (a / 1 1 ) * N o  d e l i n q u e n c y  is e v e n  p r i m a  facie 

m a d e  o u t  a g ainst t h e  a p p l i c a n t  w h o  was s i m p l y  p e r f o r m i n g  

his l a w f u l  f u n c t i o n s  in h i s  c a p a c i t y  as m e m b e r  A p p r o p r i a t e  

A u t h o r i t y  w i t h i n  the four c o r n e r s  of t h e  I n c o m e  T a x  Act* 

Ho w e v e r ,  the a p p l icant w a s  s e r v e d  w i t h  a c h a r g e  sheet 

d a t e d  1 0 * 9 *1997 o n  t h e  i d e n t i c a l  l i n e s  m e n t i o n e d  i n  t h e  s h o w  

c a u s e  n o t i c e ( A / l 2 ) *

2*4 T h e  c h a r g e  m e m o  c o n t a i n e d  t h r e e  a r t i c l e  of charg e s ,  

i d e n t i c a l  t o  t h e  a l l e g a t i o n s  c o n t a i n e d  i n  t h e  s h o w - c a u s e  

m e m o *  W i t h  r e g a r d  t o  a r ticle I and II it is a l l e g e d  t h a t  

the a p p l i c a n t  is g u i l t y  o f  m i s c o n d u c t  w h i l e  d e a l i n g  w i t h  

c a s e  N o s *  978 p e r t a i n i n g  t o  p r o p e r t y  at B a l l y g u n g e ,  C a l c u t t a *  

W h e r e a s  a r t i c l e  I I I  p e r t a i n s  t o  i s s u a n c e  of l e t t e r s / n o t  ices/ 

q u e s t i o n n a i r e  t o  v a r i o u s  b u i l d e r s  and d e v e l o p e r s  of C a l c u t t a ,  

r e q u i s i t i o n i n g  c e r t e i n  i n f o r m a t i o n s  f r o m  t h e m  b y  w h i c h  h e  has 

a l l e g e d l y  t r a n s g r e s s e d  the l i m i t s  of l a w  and a d m i n i s t r a t i v e  

i n s t r u c t i o n s  w h i c h  is a g r a v e  m i s c o n d u c t  and v i o l a t i v e  o f

/  5 /



p r o v i s i o n s  o f  t h e  C . C . s  .(Conduct) Rules. I n  r e p l y  t o  the 

s a i d  c h a r g e  m e m o #  t h e  a p p l i c a n t  again s u b m i t t e d  his d e t a i l e d  

w r i t t e n  s u b m i s s i o n  o n  2 9 . 9 . 1 9 9 7 .  w h i l e  s u b m i t t i n g  t h e  

above r eply, it w a s  s u b m i t t e d  b e f o r e  t h e  d i s c i p l i n a r y  

a u t h o r i t y  that d e m a n d e d  d o c u m e n t s  b y  t h e  applicitit w e r e  

not b e i n g  s u p p l i e d  t o  h i m  and he is b e i n g  f o r c e d  t o  file the 

final r e p l y  w i t h o u t  full r e c o r d  b e i n g  s h o w n  t o  him. It is 

f u r t h e r  s u b m i t t e d  that s e v e r a l  d o c u m e n t s  h a v e  not b e e n  m a d e  

a v a i l a b l e  to him. p r o p e r  p r o c e d u r e  has n o t  b e e n  f o l l o w e d  b y  

the r e s p o n d e n t s  d u r i n g  t h e  d e p a r t m e n t a l  p r o c e e d i n g  a g ainst 

t h e  applic a n t .  B e f o r e  i n i t i a t i n g  t h e  r e g u l a r  d e p a r t m e n t a l  

enquiry, t h e n o r m s  l a i d  d o w n  in t h e  d e p a r t m e n t a l  m a n u a l  d a t e d  

12 t h  M a r c h ,  1981 a n d  8 t h  December, 1982 w e r e  f l o u t e d .  A c c o r d i n g  

t o  t h e s e  i n s t r u c t i o n s ,  i t  is n e c e s s a r y  t o  c o n s i d e r  t h e  w r i t t e n  

s t a t e m e n t  s u b m i t t e d  b y  t h e  C . o .  T h e  d i s c i p l i n a r y  a u t h o r i t y  

d i d  n o t  c o n s i d e r  the w r i t t e n  s t a t e m e n t  d a t e d  2 9 . 9 . 1 9 9 7  and 

s u p p l e m e n t  t o  t h e  w r i t t e n  s t a t e m e n t  of d e f e n c e  d a t e d  2 1 . 10.97 

of  the a p p l i c a n t  a n d  on 1 0 . 2 . 1 9 9 8  a d e c i s i o n  w a s  t a k e n  to 

p r o c e e d  f u r t h e r  in t h e  m a t t e r *  T h e  a p p o i n t m e n t  of t h e  p r e s e n ­

t i n g  o f f i c e r  w a s  m a d e  c o n t r a r y  t o  rule 1 4 ( 5 ) (b) as this was 

no t  d o n e  b y  t h e  d i s c i p l i n a r y  a u t h o r i t y  as s u c h  t h e  a p p o i n t m e n t  

o f  the P r e s e n t i n g  o f f i c e r  is i l l e g a l .  D u r i n g  t h e  c o u r s e  o f  

e n q u i r y  p r o c e e d i n g s  t h e  d e p a r t m e n t  has e x a m i n e d  one of t h e  

M e m b e r  A p p r o p r i a t e  A u t h o r i t y  shri Ram A c h a r y a  (who w a s  t r a n s ­

f e r r e d  o n  1 3 . 1 . 1 9 9 4  and h a d  not w o r k e d  as M e m b e r ,  A p p r o p r i a t e  

A u t h o r i t y  u p t o  2.5.1 9 9 4  as m e n t i o n e d  i n  the c h a r g e  m emo) 

a nd c e r t a i n  o t h e r  w i t n e s s e s .  T h e  e n q u i r y  o f f i c e r  s u b m i t t e d  

his r e port e x o n e r a t i n g  the a p p l i c a n t  f r o m  all t h e  charges 

e x c e p t  c h a r g e  no. I I I .  A g a i n s t  it, t h e  a p p l i c a n t  s u b m i t t e d  

h i s  r e p r e s e n t a t i o n  d a t e d  2 . 2 . 1 9 9 9  (a / 2 4 ) .  A p p a r e n t l y  t h e  

I.O., w h i l e  t e n d e r i n g  f i n d i n g s  o n  a r t i c l e  c h a r g e  no. Ill has 

o v e r l o o k e d  t h e  m a t e r i a l  d o c u m e n t s  o n  r e c o r d ,  l a i d  i n  d e f e n c e .  

The said d o c u m e n t s  h a v e  not b e e n  c h a l l e n g e d  or q u e s t i o n e d  b y  

th e  d e p a r t m e n t .  At f i v e  d i f f e r e n t  s t a g e s  the m a t t e r  was 

c o n s i d e r e d  and t h e  charges w e r e  f o u n d  H o t  p r o v e d .  T h e  s a i d



f i v e  o f f i c e r s  w r e  o n l y  t e c h n i c a l  p e r s o n s  w h o s e  o p i n i o n  was 

h e a v y  and the informfeion o f  t h e s e  o f f i c e r s  s h o u l d  have 

p r e v a i l e d  f i n a l l y *  B u t  the m a t t e r  went t o  t h e  M . o . S .  (Revenue 

w h e r e  u n f o r t u n a t e l y  a n o t e  w a s  r e c o r d e d  t h a t  t h e  article o f  

c h a r g e - 1 1 1  was m a d e  up. T h e  m a t t e r  also w e n t  b e f o r e  t h e  

F i n a n c e  M i n i s t e r  and at this s t a g e  also w i t h o u t  e x a m i n g  the 

w h o l e  i s s u e  b a s e d  on t h e  o p i n i o n  of the M . o . S .  a d e c i s i o n  

was taken t o  i m p o s e  t h e  p e n a l t y  o f  d i s m i s s a l  o f  the 

a p p l i c a n t  f r o m  s e r v i c e *  T h e  m a t t e r  t h e n  c a m e  b a c k  t o  t h e  

D i r e c t o r  of V i g i l a n c e  and f r o m  t h e r e  it was r e f e r r e d  to the 

U J P . S . C .  for its advice* The d e c i s i o n  was t a k e n  b y  t h e  

d i s c i p l i n a r y  a u t h o r i t y  in June/J u l y *  2000 i t s e l f  and t h e  note 

was m a d e  o n  t h e  f i l e  to i m p o s e  t h e  p u n i s h m e n t  o f  d i s m i s s a l  

o n  the a p p l i c a n t *  T h i s  w a s  a g a i n  c o n t r a r y  t o  t h e  p r o v i s i o n s  

of Rule 14(4) o f  t h e  C C S ( C C A )  Rules a s this d e c i s i o n  

c o u l d  be t a k e n  o n l y  after t h e  advice o f  t h e  U P S C .  a  b a r e  

r e a d i n g  o f  t h e  advice o f  t h e  U P S C  shows t h a t  i t  h a s g o n e  

t o t a l l y  b e y o n d  its j u r i s d i c t i o n  a n d  i m p o r t e d  n e w  and f r e s h  

f i n d i n g s  in i t s  advice p a r t i c u l a r l y  o f m a l a f i d e  and ' abuse 

po w e r .  T i l l  t h e  f i n d i n g  o f  the U P S C  t h e r e  w a s  no c h a r g e  or 

i o t a  of m a l a f i d e  or abuse of p o w e r  i n  w h o l e  o f  t h e  

p r o c e e d i n g s .  It w a s  o n l y  for the f i r s t  t i m e  t h e  U P S C  has 

b r o u g h t  t h e  c o n c e p t  and n e w  c h a r g e  of t h e  m a l a f i d e  and abuse 

of p o w e r  m a d e  t h e  basis (without a f f o r d i n g  any o p p o r t u n i t y  

t o  t h e  applic a n t )  for i m p o s i n g  s u c h  a s e v e r e  p e n a l t y .

T h e  final o r d e r  was p a s s e d  b y  t h e  d i s c i p l i n a r y  a u t h o r i t y  

i m p o s i n g  t h e  p e n a l t y  o f  r e d u c t i o n  i n  r a n k  f o r  the p e r i o d  

o f  t w o  years w i t h  a f u r t h e r  p u n i s h m e n t  of loss o f  s e n i o r i t y  

of the p e r i o d  d u r i n g  w h i c h  he h e l d  the o f f i c e  of t h e  

C o m m i s s i o n e r  o f  I n come T a x  i.e. e n t i r e  p e r i o d  f r o m  1 8 . 4 . 1 9 9 0  

t i l l  t h a t  d a t e .  T h e r e  is no s u c h  p u n i s h m e n t  p r e s c r i b e d *  

c a u s i n g  t o t a l  loss o f  s e n i o r i t y .  H ence, t h i s  O.A.  h a s  b e e n  

f i l e d  b y  t h e  a p p l i c a n t  s e e k i n g  t h e  aforesaid r e l i e f s *
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3. H e a r d  t h e  l e a r n e d  c o u n s e l  for b o t h  t h e  p a r t i e s *

4. I t  is a r g u e d  on b e h a l f  o f  the r e s p o n d e n t s  r a i s i n g
not

p r e l i m i n a r y  o b j e c t i o n  that t h e  a p p l i c a n t  h a s / f i l e d  appeal 

a g a i n s t  t h e  order p a s s e d  b y  t h e  d i s c i p l i n a r y  authority, 

hence, t h i s  O . A .  is p r e m a t u r e d  o n  this g r o u n d  and i s l i a b l e  

t o  b e  d i s m i s s e d .  I n  reply, t h e  l e a r n e d  c o u n s e l  f o r  t h e  

a p p l i c a n t  argued t h a t  s i n c e  t h e  i m p u g n e d  o r d e r  has b e e n  

p a s s e d  b y  t h e  P r e s i d e n t  o f  India, h e n c e  t h e r e  is no

p r o v i s i o n  t o  f i l e  a p p e a l  a n d  t o  f i l e  a r e v i e w  is a l s o  

not m a n d a t o r y *  I n  this r e g a r d ,  the a r g u m e n t  a d v a n c e d  b y  

t he a p p l i c a n t ' s  c o u n s e l  s e e m s  t o  b e  l e g a l l y  c o r r e c t  and 

the o  * A . is, t h e r e f o r e ,  m a i n t a i n a b l e ,

5* It is a r g u e d  on b e h a l f  o f  t h e  a p p l i c a n t  t h a t  c harge

N o *  I & I I  are a d m i t t e d l y  n o t  p r o v e d  and c h a r g e  no. Ill* w h i c h  

is a l l e g e d  to h a v e  b e e n  p r o v e d  is v a g u e  and our a t t e n t i o n  

is d r a w n  t o w a r d s  a/3 i.e. o f f i c e  o r d e r  d a t e d  7 . 2 * 1 9 9 4  b y  

w h i c h  t h e  d i v i s i o n  of w o r k  b e t w e e n  t h e  m e m b e r s  of t h e  

A p p r o p r i a t e  a u t h o r i t y  w f f e c t i v e  f r o m  7 , 2 . 1 9 9 4  and t h e  

a p p l i c a n t  w a s  e n t r u s t e d  the f o l l o w i n g  work*

a) C o r r e s p o n d e n c e  w i t h  h i g h e r  a u t h o r i t i e s *

b) J u d i c i a l  a n d  i n v e s t i g a t i o n *  / "

In c o m p l i a n c e  w i t h  t h e  above order, t h e  a p p l i c a n t  i s s u e d  

l e t t e r  d a t e d  16,2.1994 (A/6) t o  the o w n e r / d e v e l o p e r  o f  

C al c u t t a  s e e k i n g  i n f o r m a t i o n  s o  t h a t  m a t t e r  can b e j u d i c i o u s l y  

e x a m i n e d  a n d  he also f u r ther w r o t e  a l e t t e r  i n  t h e  s a m e  m a n n e r  

T h u s  b o t h  l e tters w e r e  well w i t h i n  t h e  j u r i s d i c t i o n  and 

p o w e r s  o f  t h e  a p p l i c a n t .  T h e  a p p l i c a n t  r e s t r a i n e d  and 

c o n f i n e d  h i m s e l f  k e e p i n g  i n  v i e w  t h e  d i v i s i o n  of w o r k  

a s s i g n e d  b y  l e t t e r  d a t e d  7 . 2 , 1 9 9 4 ,  H e  has n o t  c o m m i t t e d  a n y  

e r r o r  o r  m i s t a k e  i n  i s s u i n g  t h e s e  l e t t e r s  a n d  r a t h e r  t h e  

a p p l i c a n t  w a s  s o o n  after t r a n s f e r r e d  o n  3 , 5 , 1 9 9 4 ,  H e n c e ,  

he d i d  n o t h i n g  w r o n g .  M e r e l y  h e  i s s u e d  t w o  a f o r e s a i d  l e t t e r s  

t o  c o l l e c t  t h e  i n f o r m a t i o n  s o  t h a t  m a t t e r s  c a n  b e  j u d i c i o u s l y  

e x a m i n e d .  T h e s e  l e t t e r s  h a v e  b e e n  c o n s i d e r e d  as n o t i c e s  b y  

t h e  r e s p o n d e n t s  w h i c h  is a p p a r e n t l y  w r o n g .  T h e  a p p l i c a n t  b e c a m e



N

v i c t i m  of t h e  b u i l d e r s  l o b b y  . H e  a l s o  a r g u e d  t h a t  the 

advice o f  t h e  U P S C  has i m p o r t e d  n e w  and f r e s h  findi n g s  in 

i t s  a d v i c e  p a r t i c u l a r l y  in r e g a r d  t o  m a l a f i d e  a n d  abuse o f  

p o w e r s *  T i l l  t h e  f i n d i n g s  o f  the UPSC, t h e r e  was n o  c harge 

or i o t a  of m a l a f i d e  o r  abuse o f  p o w e r  i n  w h o l e  o f  t h e  

p r o c e e d i n g s .  H e nce, t h i s  a d v i c e  o f  the U P S C  d o e s  not s u p p o r t  

t h e  r e p o r t  of the e n q u i r y  o f f i c e r  w h i c h  is s a i d  t o  h a v e  

p r o v e d  the a r ticle of c h a r g e  no. I I I .  H e a l s o  a r g u e d  t h a t  

c o p i e s  o f  the e n q u i r y  o f f i c e r’s r e p o r t  and r e p o r t  o f  t h e  

U P S C  w e r e  not s u p p l i e d  t o  t h e  a p p l i c a n t  w h i c h  w a s  l e g a l l y  

r e q u i r e d  to b e  f u r n i s h e d  t o  h i m .  o u r  a t t e n t i o n  is d r a w n  

t o w a r d s  t h e  j u d g e m e n t  of the H o n ' b l e  s u p r e m e  C o u r t  r e n d e r e d  

i n  t h e  c a s e  of u n i o n  of I n d i a  v s .  R a m j a n  K han, r e p o r t e d  i n  

1991(1) SCC, p . and t h e  d e c i s i o n  of the C . a .T.*

P . B . ,  N e w D e l & i  r e n d e r e d  i n  t h e  c a s e  of Sh. C h a r a n j l t  s i n g h  

K h u r a n a  vs. Uol* r e p o r t e d  i n  A l l  I n d i a  S e r v i c e s  L a w  

J o u r n a l - V I I ,  1994(2) 360 t o  s u p p o r t  t h e  c l a i m  o f  t h e  

a p p l i c a n t #  It is further a r gued t h a t  t h e  p u n i s h m e n t  is t o o  

h a r s h *  T h e  a p p l i c a n t  is a h i g h  r a n k i n g  o f f i c e r  h a v i n g  tfery 

h i g h  s t a t u s  and i f  at all h e  is f o u n d  g u i l t y ,  m i n o r  p e n a l t y  

s h o u l d  h a v e  b e e n  a w a r d e d  t o  h i m  l i k e  c e n s u r e *  H ence, t h e  

w h o l e  d e p a r t m e n t a l  p r o c e e d i n g s  c o n d u c t e d  b y  t h e  r e s p o n d e n t s  

and i m p u g n e d  o r d e r  p a s s e d  b y  t h e  d i s c i p l i n a r y  a u t h o r i t y  are 

I l l e g a l  and in v i o l a t i o n  o f  t h e  r u l e s  and r e g u l a t i o n s  

and a l s o  t h e  p r e s c r i b e d  p r o c e d u r e *  T h e  r e s p o n d e n t s  h a v e  a l s o  

v i o l a t e d  t h e  p r i n c i p l e s  o f  n a t ural rjustice i n  this regard*

6. In r eply, t h e  l e a r n e d  c o u n s e l  f o r  t h e  r e s p o n d e n t s

a r g u e d  t h a t  t h e  r e l e v a n t  d o c u m e n t s  i n c l u d i n g  t h e  r e p o r t  o f  

e n q u i r y  o f f i c e r  w e r e s u p p l i e d  t o  the a p p l i c a n t  and the 

a p p l i c a n t  had a l s o  f i l e d  a r e p r e s e n t a t i o n  a g a i n s t  t h e  s a i d  

r eport o f  the e n q u i r y  o f f i c e r  and t h e  c h a r g e s h e e t .  T h e  

d i s c i p l i n a r y  authority, after c a r e f u l  c o n s i d e r a t i o n  o f  t h e  

r e p r e s e n t a t i o n  f i l e d  b y  the a p p l i c a n t  a g a i n s t  the r e p o r t  

o f  t h e  e n q u i r y  o f f i c e r , a n d i n  c o n s u l t a t i o n  w i t h  t h e  a d v i c e

o f  t h e  U P S C  p a s s e d  t h e  i m p u g n e d  order of p e n a l t y  w h i c h  is 

p r o p e r .  T h e  l e t t e r s  i s s u e d , b y  t h e  applicant, ~ are a p p a r e n t l y



i n  c o n t r a v e n t i o n  t o  t h e  d i v i s i o n  o f  w o r k  a s s i g n e d  t o  h i m  

v i d e  o r d e r  d a t e d  7 . 2 * 1 9 9 4 ( a / 3 ) . H e  n e v e r  c o n s u l t e d  his 

ot h e r  t w o  c o l l e a g u e s  b e f o r e  i s s u i n g  such l e tters and h e  has 

u s e d  t h e  w o r d  *let m e  know* w h i c h  is never e x p e c t e d  f e o m  

s u c h  an o f f i c e r  o f  h i g h  p r o f i l e • L e a r n e d  counsel f o r  t h e  

r e s p o n d e n t s  has d r a w n  o u r  a t t e n t i o n  t o w a r d s  t h e  r e p o r t  o f  

t h e  e n q u i r y  o f f i c e r  (A/23) o n  p a g e  2 0 8  p a r a  3.3 and s o  o n  

i n  w h i c h  t h e  c h a r g e  no. Ill is s a i d  to h a v e  b e e n  substantiated! 

H e  has a l s o  d r a w n  our a t t e n t i o n  towards t h e  advice o f  t h e  

U P S C  d a t e d  9 . 7 .2001 (A/2) a n d  in its p a r a  7 . 8  a r t i c l e  of 

ch a r g e  No* I I I  is s h o w n  t o  b e v e  b e e n  c o m p l e t e l y  p r o v e d  and 

t h e r e  is n o  i n f i r m i t y  b e t w e e n  the a f o r e s a i d  r eport o f  the 

e n q u i r y o f f i c e r  and t h e  a d vice o f  t h e  U P S C  i n  v i e w  o f  c h a r g e  

of a r ticle No. III. I t  is f u r t h e r  a r g u e d  t h a t  t h e  a p p l i c a n t  

has t r a n s g r e s s e d  t h e  l i m i t s  o f  l a w  and acted n o t  o n l y  a g a inst 

t h e  s t a t u t o r y  p r o v i s i o n  o f  a d m i n i s t r a t i v e  i n s t r u c t i o n s  b y  

i s s u e i n g  l e t t e r s / q u e s t i o n n a i r s / n o t i c e s  e t c .  I t  is f u r t h e r  

a r g u e d  t h a t  t h e  a l l e g e d  l e tters i s s u e d  b y  t h e  a p p l i c a n t  

are also c o v e r e d  i n  a r t i c l e  o f  c h a r g e  no* I I I *  H e n c e *  i t  

c a n n o t  b e  s a i d  b y  t h e  a p p l i c a n t  t h a t  h e  d i d  n o t  i s s u e  any 

n o t i c e s .  H e  m e r e l y  i s s u e d  l e t t e r s  is n o t  s u f f i c i e n t  t o  

e x o n e r a t e  h i m  f r o m  h i s  l i a b i l i t y .  T h e  o r d e r  p a s s e d  b y  the 

d i s c i p l i n a r y  a u t h o r i t y  d a t e d  2 0 . 9 . 2 0 0 1  (a /1) is p e r f e c t l y  

s p e a k i n g  o r d e r  i n  w h i c h  it is m e n t i o n  t h a t  t h e  a p p l i c a n t  

was f u l l y  aware of the r e l e v a n t  p r o v i s i o n s  of t h e  I.T. Act 

w h i c h  d o  not c o n f e r  a n y  p o w e r  t o  a M e m b e r  o f  A p p r o p r i a t e  

A u t h o r i t y  t o  u n i l a t e r a l l y  call for i n f o r m a t i o n  f r o m p r i v a t e  

b u i l d e r s  etc. a n d  yet h e  w e n t  a h e a d  i n  s e v e r a l  i n & a n c e s  

b y  w r o n g f u l l y  t a k i n g  s u p p o r t  f r o m  an i n t e r n a l  o f f i c e  o r der. 

A p p l i c a n t ' s  m i s c o n d u c t  was also e s t a b l i s h e d  b y  t h e  fact t h a t  

in none o f  t h e  cases w h e r e  he i s s u e d  s u c h  l e t t e r s  w a s  a n y  

a c q u i s i t i o n  p r o c e e d i n g  p e n d i n g .  A f t e r  c o n s i d e r a t i o n  o f  all 

the r e l e v a n t  facts o f  t h e  cae, the r e p o r t  o f  t h e  e n q u i r y  

o f f i c e r  and the a dvice of t h e  UPSC# t h e  P r e s i d e n t  *as 

p l e a s e d  to accept t h e  a dvice of t h e  U P S C  a n d  i m p o s e d  the

/ I O /



I m p u g n e d  p e n a l t y *  Hence, t h i s  is not a c a s e  of ‘no e v i d e n c e * • 

L e a r n e d  c o u n s e l  f u r t h e r  a r g u e d  t h a t  a c o p y  of t h e  report o f  

t h e  e n q u i r y  o f f i c e r  was d u l y  s u p p l i e d  t o  t h e  a p p l i c a n t  and t h e  

a d v i c e  o f  the U P S C  was also i n  c o n f o r m i t y  w i t h  t h e  r e p o r t  o f  

t h e  E . o .  I f  t h e  e n q u i r y  o f f i c e r  h a d  e x o n e r a t e d  t h e  a p p l i c a n t  

f r o m  c h a r g e  of a r t i c l e  no* I I I  and t h e  U P S C  h a d  p r o v e d  t h a t  

c h a r g e  i n  t h a t  e v e n t  t h e  a p p l i c a n t  w o u l d  h a v e  s u p p l i e d  t h e  

copy o f  the a d v i c e  o f  the U P S C *  s i n c e  t h i s  is not t h e  c a s e  o f

t h e  applicant, it was n o t  n e c e s s a r y  to s u p p l y  t h e  a dvice o f

the U P S C  t o  the a p p l i c a n t *  N o  p r e j u d i c e  is c a u s e d  t o t h e  

a p p l i c a n t  b y  n o n - s u p p l y  of t h e  a d v i c e  o f  t h e  U P S C  t o  t h e  

a p p l i c a n t *  H e  f u r t h e r  a r g u e d  t h a t  n o n e  of t h e  r u l i n g s  c i t e d  

and r e l i e d  u p o n  b y  t h e  a p p l i c a n t  is a p p l i c a b l e  i n  t h e  

f a v o u r  of t h e  a p p l i c a n t .  H e  f u r t h e r  a r g u e d  t h a t  f r o m  an 

o f f i c e r  o f  h i g h  p r o f i l e  like t h e  a p p l i c a n t  i t  was 

e x p e c t e d  t h a t  h e  w o u l d  h a v e  d i s c h a r g e d  his o f f i c i a l d u t i e s  

a n d  r e s p o n s i b i l i t i e s  i n  a m u c h  e f f i c i e n t  m a n n e r  w h i l e  the 

a p p l i c a n t  has f a i l e d  t o  d o  so. Hence, the p u n i s h m e n t  awarded 

t o  t h e  a p p l i c a n t  is not h a r s h  i n  any way,

7. After h e a r i n g  t h e  l e a r n e d  counsel f o r  b o t h  the

p a r t i e s  and c a r e f u l  p e r u s a l  o f  t h e  record, w e  f i n d  t h a t

article o f  c h a r g e  no. Ill is p r o v e d  and e s t a b l i s h e d  b y  the 

e n q u i r y  o f f i c e r  a g a i n s t  t h e  a p p l i c a n t  and a l s o  i n  v i e w  o f  t h e B  

advice of t h e  U P S C ,  A p p a r e n t l y  t h e r e  is n o  i n f i r m i t y  i n  I  

b e t w e e n  t h e  r eport of t h e  E.o* and the a d v i c e  t e n d e r e d  b y  t h e !  

U P S C  as i n  b o t h  t h e s e  d o c u m e n t s  it is m e n t i o n e d  t h a t  t h e  I  

a p p l i c a n t  has t r a n s g r e s s e d  t h e  l i m i  s o f  l a w  and acted I

n o t  o n l y  a g a i n s t  t h e  s t a t u t o r y  rules and p r o v i s i o n s  b u t  also H  

against the a d m i n i s t r a t i v e  i n s t r u c t i o n s  b y  i s s u i n g  l e t t e r s /  H  

n o t i c e s / q u e s t i o n n a i r s  (in the n a t u r e  of r o v i n g  enqui r i e s )  H  

t o  s e v e r a l  b u i l d e r s / d e v e l o p e r s  o f  C a l c u t t a  r e q u i s i t i o n i n g ,  H  

i n t e r - a l i a ,  i n f o r m a t i o n  and d e t a i l s  u n d e r  S e c t i o n  2 6 9 U I  r e a d H  

w i t h  S e ction 131 of the i n c o m e  T a x  Act w i t h o u t  a n ^ s p e c i f i c  

i n f o r m a t i o n  r e g a r d i n g  d e f a u l t  c o m m i t t e d  b y  t h e s e  p a r ties, 

and e v e n  t h o u g h  no p r o c e e d i n g s  u n d e r  t h e  I ncome T a x  A c t  o r  

an y  o t h e r  a c t  w e r e  p e n d i n g  a g a i n s t  them* B y  these Acts, t h ^ |
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a p p l i c a n t  c o m m i t t e d  g r a v e  m i s c o n d u c t *  v i o l a t i v e  o f  Rule 

3(l)(i), 3 ( l )(li) and 3(l)(ili) o f  t h e  C C S  (Conduct) Rules, 

we h a v e  s e e n  the a d v i c e  o f  t h e  U P S C  in w h i c h  words 'malafide' 

'absue of power' are m e n t i o n e d  b u t  it d o e s  n o t  m e a n  that it 

is b e y o n d  t h e  c h a r g e  of a r t i c l e  I I I *  T h e  r e p o r t  o f  t h e  

e n q u i r y  o f f i c e r  was f u r n i s h e d  t o  t h e  a p p l i c a n t  w h o  i n  t u r n  

s u b m i t t e d  his r e p r e s e n t a t i o n  and after d u e  c o n s i d e r a t i o n  

o f  the c o n t e n t s o f  t h e  r e p l y  f i l e d  b y  t h e  a p p l i c a n t  a g a i n s t  

t h e  e n q u i r y  o f f i c e r ' s  report, t h e  d i s c i p l i n a r y  a u t h o r i t y  i.e* 

t h e  P r e s i d e n t  o f  I n d i a  has p a s s e d  the i m p u g n e d  o r d e r  o f  

p e n a l t y  after talcing i n t o  c o n s i d e r a t i o n  t h e  EO's r e p o r t  and 

t h e  a d v i c e  t e n d e r e d  b y  t h e  U P S C *  H ence, n o  p r i n c i p l e s  o f  

n a t u r a l  j u s t i c e  has b e e n  v i o l a t e d *  T h i s  is n o t  a c a s e  o f
V

'No e v i d e n c e * * So f a r  as q u a n t u m  o f p u n i s h m e n t  is c o n c e r n e d ,

i t  is t h e  s e t t l e d  l e g a l  p o s i t i o n  that the T r i b u n a l / c 6 u r t s

c a n n o t  g o  i n t o  the q u a n t u m  of p u n i s h m e n t .  So far as c i t a t i o n

r e l i e d  u p o n  b y  t h e  a p p l i c a n t  are concerned, t h e  l e a r n e d  counsel

f o r  t h e  r e s p o n d e n t s  h a v e  s t a t e d  t h a t  t h o s e  r u l i n g s  are n o t

a p p l i c a b l e  t o  t h e  p r e s e n t  case and s u p p o r t e d  h i s  ..version

o f  n o n - s u p p l y  o f  t h e  a d v i c e  o f  t h e  U P S C  b y  r e l y i n g  u p o n  a

j u d g e m e n t  o f  t h e  H o n ' b l e  s u p r e m e  C o u r t  r e n d e r e d  i n  t h e  case

o£  S t a t e  o f  U * P . V s .  K a r e n  d r  a  A r o r a  a n d  o a o t h e r , ( 2 0 0 1 ) 6  SCC392

I n  v h i c h  i t  i s  h e l d  t h a t  f r o m  t h e  c a s e  o f  2CIL i t  i s  p l a i n  t h a t

i n  c a s e s  c o v e r e d  b y  t h e  c o n s t i t u t i o n a l  m a n d a t e  i . e .  . a r t i c l e

3 1 1 (2 ) #  n o n - f u m i s h i n g  o f  e n q u i r y  r e p o r t  w o u l d  n o t  b e  f a t a l  t o

t h e  o r d e r  o f  p u n i s h m e n t  u n l e s s  p r e j u d i c e  i s  s h o w n .  T h e r e f o r e , '

r e q u i r e m e n t  i n  t h e  s t a t u t o r y  r u l e s  o f  f u r n i s h i n g  o o p y  o f  t h e

e n q u i r y  r e p o r t  c a n n o t  b e  m a d e  t o  s t a n d  on  a  h i g h e r  f o o t i n g  b y

l a y i n g  down t h a t  q u e s t i o n  o f  p r e j u d i c e  i s  n o t  m a t e r i a l  t h e r e i n .

No p r e j u d i c e  i s  show n  b y  t h e  a p p l i c a n t  b y  n o t  s u p p l y i n g  t h e

a d v i c e  o f  t h e  U PSC . T h e  a i q u i r y  o f f i c e r ' s  r e p o r t  w as d u l y
a n  _ H o n ‘b l e

s u p p l i e d  t o  t h e  a p p l i c a n t .  I n / a n o t h e r  c a s e  o f  th e ^ M a d r a s

H ig h  C o u r t  i n  t h  e  C h i  e f  a i g i n  e e r  (H ig h w ay s  a n d  R u r a l  W o rk s) #

M a d r a s - 5  a n d  a n o t h e r  V s .  A .  G h g x q a l v a r a y a n , 198 2 (2 )  SLR 66 2, i t

i s  h e l d  t h a t  " C o n s t i t u t i o n  o f  I n d i a ,  A r t i c l e s  311  ( l )  320 (3)*
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T a m i l  N ad u  C i v i l  S e r v i c e s  ( D i s c i p l i n a r y  P r o c e e d i n g s )  R u l e s ,  1955 , 

r u l e s  9 a n a  10 (b) -  R e a s o n a b l e  o p p o r t u n i t y  -  A d v i c e  o f  P u b l i c  

S e r v i c e  C o m m is s io n  t a k e n  i n t o  c o n s i d e r a t i o n  w h i l e  i n f l i c t i n g  

p u n i s h m e n t  o f  d i s m i s s a l  -  c o p y  o f  a d v i c e  o f  P u b l i c  S e r v i c e  

C o m m is s io n  n o t  s u p p l i e d  t o  t h e  d e l i n q u e n t  o f f i c e r  -  N o t  n e c e s s a r y  

t o  s u p p l y  c o p y  o f  s u c h  a d v i c e  -  No v i o l a t i o n  o f  r u l e s  o f  n a t u r a l  

j u s t i c e . "  H e n c e ,  i n  v ie w  o f  t h e  a f o r e s a i d  b o t h  r u l i n g s  o f  t h e  

H o n 'b l e  Sup r o n e  C o u r t  a s  w e l l  a s  o f  t h e  H o n ‘b l e  H ig h  C o u r t  o f  

M a d r a s ,  n o n - s u p p l y  o f  U P S C 's  a d v i c e  r q p o r t  i s  n o t  n e c e s s a r y .  T h e  

a p p l i c a n t  w as  g i v a i  d i e  o p p o r t u n i t y  o f  h e a r i n g  a n d  t h e  c h a r g e  N o . 

3 a g a i n s t  t h e  a p p l i c a n t  w as w e l l  e s t a b l i s h e d  a n d  p r o v e d .

8 .  H e n c e  i n  v ie w  o f  t h e  a f o r e s a i d ,  w e a r e  o f  t h e  c o n s i d e ­

r e d  o p i n i o n  t h a t  t h e  a p p l i c a n t  h a s  f a i l e d  t o  p r o v e  h i s  c a s e  a n d  

t h e  O r i g i n a l  A p p l i c a t i o n  i s  l i a b l e  t o  b e  d i s m i s s e d  a s  h a v i n g  no  

m e r i t s ,  a c c o r d i n g l y ,  t h e  O r i g i n a l  a p p l i c a t i o n  i s  d i s m i s s e d .  No 

c o s t s .

*
(M .P . S in g h )  

V i c e  C h a i rm a n
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