CENTRAL ADMINISTRATIVE TRIBUNAL
JABALPUR BENCH

_ OA No .656/02
Jabalpur, this the é;th day of August, 2004.

CORAM

Hon'ble Mr .Sarweshwar Jha, Administrative Member
Hon'ble Mr.Madan Mohan, Judicial Member

A.K.Shaida :

S/o Late shri M.H.Shaida
Chargeman II

(since compulsorily retired)
R/o Type 426/4, Khamaria

Jabalpur .+ sApplicant

(By advocate shri S.Paul}
Versus
1. Union of India through
its secretary
Ministry of Defence
New Delhi.
2., Chairman, Ordnance Factory

Board, 10=-A Shahdi Khurdiram
Bose Marg, Kolkata.

3. Senior General Manager
ordnance Factory, Khamaria -
Jabalpur. ~ «e.eRespondents
(By advocate Shri S.A.pharmadhikari)
O RDER

By Madan Mohan, Judicial Member

By filing this 0A, the applicant seeks the following

reliefs:

(i) Call for the entire records pertaining to depart-
: mental enquiry proceedings from the possession
of the respondents for its kind perusal;

(i1) Issue a writ in the nature of certiorari setting
aside/quashing the entire enquiry including charges
and the impugned order dated 16.11.2001 (Annexure a8);

(iii) 1Issue a writ in the nature of mandamué commanding
the respondents to reinstate the applicant with
full backwages and other consequential benefits.

(iv) Issue a writ in the nature of mandamus directing
the respondents to provide all the ancillary benefits
to the applicants, if the impughed order and

disciplinary proceedings are never initiated against’
him “

(v) Set aside the order dated 12.12.03 communicated vide
covering letter dated 30.12.03 (Annexure 29).
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2. The brief facts of the case are that the applicant

who was working as Chargeman II under the direct control

of respondent No.3 was served with a charge sheet dated
22.5.99 under Rule 14 of the CCA Rules (Annexure Al). He
filed reply to the charge sheet and denied the charges in
toto (Annexure A2). The charges levelled against the
applicant were false. In the year 1992, the matter was

well within the knowledge of thelenduiry officer as well

as other authorities concerned. But inSpitelof the knowledge,
the applicant was hot intimated about the alleged short-
comings ofvsupply of material immediately and the proceedings
of enquiry were delayed for more than seven years. The

charge sheet was igsued on 22,5.99. while the allegations
mentionhed in the charge pertain to the‘period between

21.4.87 and 5.5.87,gan-eémployee = cannot be expected to
remember the factual incident after several years. The
applicant was promoted on 27.12,1995 as chargeman Grade II.
Since the alleged incident, which became subject matter of
the chargesheet (aAnnexure Al) was well within the knowledge
“of the department and yet the department had chosen to
promote the applicant, the misconduct, if any, deemed

to have been condoned/waived against the applicant. He

was promoted as chargeman Grade II w.e. f 27.,12,95 under
probation for twe years. ‘on successful completion of
probation, he was confirmed w.e.f., 26,12,97 by Factory order -
Part II dated 19.8.98. Accordingly, no action could have

been taken against the_applicant after his promotion and
confirmation as chargeman grade II. The departmental

enquiry was not conducted in accordance with CCA Rules

but the enquiry officer submitted his report and the applicant
preferred a represéntation against it. The respondents
without appliéation of mind and without considering the
representation of the applicant inflicted major punishment

of compulsory retirement with further recovery of Rs.72436

vide order dated 16.11.2001 (Annexure 26). The applicant
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preferred an appeal against this order,which was
rejected by order dated 12.12.03. This order was

also non speaking order. Hence this oA is filed.

3. Heard the learned counsel for both parties.

It is argued on behalf of the applicant that the alleged
charges against the‘applicant relate to the period

between 21.4.87 and 5.5.87 while the charge sheet was
issued on 22,5.99 i.e. after about 12 years. While,
according to the respondents® version, they came to

kgow about the incident in the year 1992 but even then
they did nothing for a period of 7 yeafs, upto?99 when
thé charge sheet was issued against the applicant.

No satisfactory explanation was given by the respondents
for the inordinate delay of 12 years in issuing the

charge memo. our attention is drawn towards 1991 (16)

ATC 514 SC State of Madhya Pradesh Vs. Bani singh
decided on 5th april 1990 in which the Hon'ble Supreme
Court has held that it would be unfair to permit depért-

. mental enquiry to proceed at a later stage. our attention
is also drawn towards 2004 (1) LLJ 79 Sadashiv Shivram
Garud and others Vs .Food Corporation of India and others
decided on 25th April 2003 on the same issue. The counsel
'further_argued that the applicant was promoted sn 27.12.95
as charge man Gr.II while the fact of the alleged incident
was well within the knowledge of the respondents and yet
the department had chosen to promote the applicant, misconduct,
if any, deemed to have been condoned/waived against the
applicant and on successful completion of probation period
of 2 years, the applicant was confirmed w.e.f. 26,12,.,97

by Factory Order Part II dated 19.8.98 (Annexure A3).
Hence no action could haﬁe been taken against the
applicaht after his promotion and confirmation as charge-~

man Gr.II. Learned counsel fof the applicant has drawn
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our attention towards 1968 SLR p.88 Lal Audh:aj Singh
Vs .State of Madhya pPradesh, decided on 6.5.1967. It is
held by the Hon'ble High Court that:

"Constitution of India, Articles 310 and 311~
Condonation of misconduct - whether lapse of
time condones negligence - A govt. servant
punished 9 years after serving a charge sheet
‘during which he also earned a promotion -

Held by not taking any action for 9 years,

the authority had condoned the negligence-
Further held, a master cannot impose any
punishment for misconduct which he has condoned."

and also drawn our attent@pn towards 2004 (2)

High Court of Delhi R.L.Rathore Vs.Delhi Power Supply

Co.Ltd. decided on 3.9.2003 in which the Delhi High Court
‘held that "petitioner had been promoﬁed during proceedings
without any condition which shows effect of proceedings
was ignored%, and also argued that the respondents have
awarded multiple punishments by one order which is not

legally permissible.

4, 1In reply, the learned counsel'for the respondents

argued that the respondents came to know about the
allegation first in the year 1992. The respondents had

to verify and enguire in this matter from various departménts
numbering'about 4 to 5 and so many other departmental
formalities had to be complied with by the respondents.
There was no delay in issuing the charge sheet by the
respondents. It is fact that the applicant was promoted

to chargeman Gr.II w.e.f.27,12.95 and successfully completed
his probation period on 26.12,97. In this context, it is
argued that during that period, the applicant wés not under
cloud and was promoted to charg;man Gr.II and also success-
fully completed his probation period. He was charge sheeted
under Rule 14 of the cCs (cca) Rules 1965 vide memo dated

22.5.99 even after completion of one man board of enguiry

®_—



5=

wherein the applicant'was found responsible for hot
collecting the entire material and further argued that
multiple punishments are not awarded against the applicant
by the impugned orders dated 16.11.2001 passed by the
disciplinary authority and by the appellate authority
dated 12.12.03. The applicant is punished by the penalty
of compulsory retiremént from service and further ordered
.that the losé incurred to the department amounting to
Rs.72436/- wiil be recovered from the gratuity and leave
encashment payable to the applicant. Hence this order

_ cannot be séid to be multiple punishment order. The res-
péndents have not committed any irregularity or illegality
in conducting départmental enquiry and in passing the |

impugned orders.

5. After hearing the learned counsel for both parties

and careful perusal of the records, we find that the
allegations against the applicant relate to the period
between 21.4.87 and 5.5.87 when he was dézg;ggggfgragilect
17 items of sparé parts for motor transport sectionffrom
the suppliers and hev0011ected the items in less quanﬁity
by 5 Nos instead of 17 items and he made full payment for
the whole lot while he céllected 12 items. It is very
strangé and surprising that about the overpaymént made
during the aiiiggggﬁioned period, the reSpondenﬁs could know
for the firgktime in 1992 whilé so manyqﬁéﬁpéﬁéeﬁézgﬁiloyees
worked in the department of the respondents and if the
applicant had committed such type of act, there were so
many employees in the department to detect and find out

the financial irregularity amounfing to Rs.72436/- about

the payment made by the applicant for the 5 itemé which
& o '

he had not ,collected. This type of action of the applicant

%’/
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could not have been undetected'for years togéther and
further it is argued on behalf of the respondents that

they came to know about the incident for the first time

in the year 1992 and they ﬁad to enquire and verify about
this matter from various departments and when they confirmed
the allegation against the applicant, then they issued the
said charge sheet-qn 22.5.99. This period of 7 years in
making enduiries and verification from various departments
by the respondents seems to be not satisfactorily explained
by them. Such type of financial irregularity could have

peen detected on priority basis and within no time.

6. So far as the promotion of the applicant is concerned,
he was promoted on 27,12.95 as chargeman Gr.II and after
probation period of 2 yea¥siheuwas confirmed w.e.f. 26.12.97
vide order dated 19.8.98 (A-3). The subject matter of the
charge sheet was well within the knowledge of the respondents
as according to the respondents, they came to know about
the said allegation against the applicant only in the year
1992 while the applicant was promoted thereafter in the
year 1995 and subsequently oh completion of the probatién
period of 2 years, he was confirmed on 26.12.97., It shows
that'the_resPOndents have ignored the allegations levelled
against the applicant as they promoted the applicant in the
year 1995. We have gone through the ruling 1968 SLR p.88
Hon'ble Madhya pradesh High Court in Lal Audhfaj Singh
Vs. State of Madhya Pradesh, decided on 6.5.1967, in which
it is held by the Hon'ble High Court that:
"Constitgtion of India, Articles 310 ang 311-
Condonation of misconduct - whether lapse of
time condones negligence - A govt. servant
punished 9 years after serving a charge sheet
during which he also earned a promotion -
Held by not taking any action for 9 years,
the authority had condoned the negligence-
Further held, a master cannot impose any
punishment for misconduct which he has condoned.®
and also perused the ruling of 2004 (2) SLJ P.265 Hon'ble
) ) P r) }
Delhi High Court in R.L.Rathore Vs.Delhi power Supply
Co. Ltd., deci ich it i
eclded on 3.9.2003 in which it is held by the
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Hon'ble Delhi High Court that "Retitioner had been
prémoted during proceedings without any condition

which shows effect of proceedings was ignored".

It supports thé arguments advanced on behalf of the
applicant in respect of the knowledge of the alleged
ailegations against the applicant in the year 1992.

Thé respondents promoted the applicant in the year

1995 and confirmed after completion of probation period
of 2 years in 1997 and we have also gone through the
ruling cited by‘the applicant 1991 (16) ATC SC and

2004 (1) LJg MP 79 (DB) regarding delay in submission of
the charge sheet and initiation of departmental enguiry.
The pivision Bench of the Hon'ble High Court of Madhya
Pradesh in ﬁhe aforesaid ruling has held that initiation
of departmental enquiry 14 years after the alleged
misconduct caused great deiay and had to be quashed.

The Hon'ble Supreme Court has also supported this view.
So far as the arguments on behalf of the applicant that
the impugned orders contain multiple punishments, it seems
to be not legally tensble as the impugned punishment is
awarded for compulsory retirement and the order of

. recovery of the allegedvamount is a consequential order

with regard to the impugned punishment'order.

v7. After éonsidering all the facts and circumstances of
the case, we are of the opinion that the respondents have
not given any satisfactor§ explanation for the inordinate
delay in issuing the charge memo and the initiation of the
impughed enquiry was also grossly belated and not -in
consonance with fair play and the respondents have also
promoted the applicant in the'year 1995 and confirmed him

in the year 1997 i.e. after the said allegation of 1987

-
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while this fact was well within the knowledge of the
respondents, accotding to their own version, in 1992.

Hence this oA is-ldiable to be allowed.

8. The OA is allowed and the impugned orders dated
16,11.2001 (Annexure A6) and the appellate order dated
12.12.03 (Annexure A9) are quashed énd set aside. The
respdndents are directed to reinstate thé applicant within
a period of three months ffomnthe date of receipt of the
copy of this order. Respondents are also directed to
refund the amount of Rs.72436/- to the applicant. However,
it is made clear that the applicant will not be entitled

for interest on the aforesaid amount and for back wages.

9. The 0A is disposed of as above.

(Madan Mohan) ' -

(sarweshwar Jha)
Judicial Member : , Administrative Member
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