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Indore, this t h e  20th d a y  of July, 2004.

C O R A M

H o n * b l e  H r . M . p . S i n g h ,  V i c e  C h a i r m a n  
H o n ' b l e  M r . M a d a n  Mohan, j u d icial M e m b e r

M u r a r i  T h a k u r
s/o L a t e  Shri M u n s h i l a l j i
o f f i c e  S u p e r i n t e n d e n t
F i n a n c e  Branch, R e g i o n a l  office, ESI
C o r p o r a t i o n ,  p a n c h d e e p  B h a v a n , I n d o r e
r / o  C-5, p a n c h d e e p  Nikunj,
Nanda n a g a r ,  Indore. ...Applicant

(By advocate shri D . M .Kulkarni)

V e rsus

1. D i r e c t o r  General 
ESI C o r p o r a t i o n  
P a n c h d e e p  Bhavan, K o t l a  R o a d  
N e w  Delhi.

2. A d d i t i o n a l  C o m m i s s i o n e r  (P&a )
P a n c h a d e e p  Bhawan, K o t l a  Road 
N e w  Delhi. j

3. R e g i o n a l  D i r e c t o r  
ESI C o r p o r a t i o n  
p a n c h d e e p  Bhawan, N a n d a n a g a r
I n d o r e  452 012. ...Respondents

(By advocate Shri V i v e k  Saran)

O R D E R  (oral)

By M a d a n  Mohan, J u d i c i a l  M e m b e r

The appli c a n t  seeks t h e  f o l l o w i n g  r e l i e f s :

(i) To q u a s h  and set aside i m p u g n e d  o r ders A n n e x u r e  A-l & a - 2 .

(ii) D irect t h e  r e s p o n d e n t s  to p a y  arrears of s a l a r y  for the 
p e r i o d  o f  p u n i s h m e n t  and give t h e  a p p l i c a n t  p r o p e r  
p l a c e m e n t  in s e n i o r i t y  after his p r o m o t i o n  s i n c e  1997 
as c o n s e q u e n t i a l  relief.

2. T h e  b r i e f  facts of t h e  o A  are as follows:

T h e  applicant was i s s u e d  a m i n o r  p e a a l t y  c h a r g e s h e e t  d a t e d

25.2.93. S u b s e q u e n t l y  t h A o m i n o r  p e n a l t y ^ w a s  c o n v e r t e d  into a

major^onejyon 7 . 6 . 1 9 9 5  i.e. after m o r e  t h a n  t w o  years. N o  s h o w

c a u s e  n o tice was i ssued to t h e  a p p l i c a n t  c o n s e q u e n t  u p o n  the

c o m m e n t s  m a d e  b y  t h e  i n q u i r y  o f f i c e r  o n  24.3.95. T h e  f o l l o w i n g

charge was i n c l u d e d  in its



" H e  c o n t i n u e d  to take l e a v e  after t i m e  and 
s u b m i t t e d  f a l s e  c h a r g e  r e p o r t  o n  23.10 . 9 2  

t h o u g h  h e  r e m a i n e d  a b s e n t  and h a d  t a k e n  i l l e g a l  
b e n e f i t  o f  his absence f r o m  2 3 . 1 0 . 9 2  t o  27.10.92 .M

T h e  a p p l i c a n t  was not i n f o r m e d  of t h e  context of t h e  

ob j e c t i o n s  t a k e n  b y  t h e  f o r m e r  e n q u i r y  o f f i c e r  w h i c h  r e q uired 

i l l e g a l  m o d i f i c a t i o n  i n  t h e  fresh c h a r g e  sheet. T h e  e n q u i r y  

o f f i c e r  had no j u r i s d i c t i o n  to r a i s e  any o b j e c t i o n  r e g a r d i n g  

t h e  contents of the c harge sheet. T h e  a p p l i c a n t  s u b m i t t e d  

p r o t e s t  a p p l i c a t i o n  o n  14.9.95 r a i s i n g  t h e s e  o b j e c t i o n s  to 

t he d i s c i p l i n a r y  a u t h o r i t y  b u t  t o  no avail. The a p p l i c a n t  

d e m a n d e d  additional d o c u m e n t s  for d e f e n c e  p u r p o s e  w h i c h  were 

c o n s i d e r e d  r e l e v a n t  and allowed b y  the i n q u i r y  o f f i c e r  (A-8).

But d o c u m e n t s  at Si . N o s .2 to 5, 1 0 , 1 3 * 1 4 , 1 6  & 17 w e r e  not m a d e  

available. N o t  o n l y  this, but t h e  d i s c i p l i n a r y  a u t h o r i t y  m i s l e d  

t h e  i n q u i r y  o f f i c e r  b y  i n f o r m i n g  t h a t  t h e s e  d o c u m e n t s  w e r e  

w e e d e d  out w h e r e a s  i n  fact t h e  list of d o c u m e n t s  w e e d e d  out 

(Annexure A-9) s h o w e d  t h a t  t h e  records p e r t a i n i n g  to 1991 and 

1993 were d e s t r o y e d  and the d o c u m e n t s  d e m a n d e d  b y  t h e  a p p l i c a n t  

w e r e  p e r t a i n i n g  to the year 1992, t h e  relev a n t  p e r i o d  o f  the 

c harge s h e e t .  Moreover, t h e  d o c u m e n t s  in q u e s t i o n  w e r e  r e l a t i n g  

to s e c o n d  h a l f  of 1992 and c h a r g e  s h e e t  was i s s u e d  in F e b . 1993. 

Thus it was for t h e  d i s c i p l i n a r y  a u t h o r i t y  to k e e p  t h e  r e l e v a n t  

r e c o r d  safe i n . c u s t o d y  for m a k i n g  e a s y  access of t h e  s a m e  w h e n  

r e q u ired. Since the documents w e r e  a d e quate p r o o f  o f  i n n o c e n c e  

of the applicant, t h e y  w e r e  d e l i b e r a t e l y  w i t h h e l d  c a u s i n g 

p r e j u d i c e  to t h e  a pplicant. R e l y i n g  o n  u n l i s t e d  d o c u m e n t s  

f u r n i s h e d  to i n q u i r y  o f f i c e r  b y  t h e  d i s c i p l i n a r y  officer 

w i t h o u t  s h o w i n g  t h e m  to the a p p l i c a n t  on the p r e t e x t  of o f f i c e  

s e c r e c y  was arbitrary, unfair and bad in law. T h e  d o c u m e n t s  

i n  q u e s tion, t h o u g h  demanded, were not s h o w n  to t h e  a p p l i c a n t  

d e c l a r i n g  t h e m  as c o n f i d e n t i a l .  P r o t e s t  l o d g e d  b y  the a p p l icant 

v i d e  l e t t e r  d a t e d  2 7 . 1 . 9 9  t o  i n q u i r y  o f f i c e r  is a n n e x u r e  A - 10.



T h e  d i s c i p l i n a r y  o f f i c e r  a m ended the c h a r g e  sheet after a 

p e r i o d  of m o r e  than two years and t h r e e  m o n t h s  after its 

issue, that too, a f t e r  a dding one m o r e  c h a r g e  w i t h o u t  g iving  

o p p o r t u n i t y  t o  the a p p l i c a n t  to s h o w  c a u s e .  The i m p u g n e d  

o r d e r  w i t h h o l d i n g  o n e  i n c f e m e n t  for one year was p a s s e d  b y  

d i s c i p l i n a r y  a u t h o r i t y  v i d e  A — 1. T h e  appeal p r e f e r r e d  b y  

t h e  applicant (Annexure a - 12) was t u r n e d  d o w n  v i d e  o r d e r  

d a t e d  2 6 * 2.01 (Annexure A-2). Serious i r r e g u l a r i t i e s  and 

e rrors have b e e n  c o m m i t t e d  b y  the i n q u i r y  o f f i c e r  and the 

d i s c i p l i n a r y  a u t h o r i t y  and t h e  d e c i s i o n  a r r i v e d  at b y  both  

t h e  authorities is b a d  in law. H e n c e  the O A  was filed.

3. H e a r d  t h e  l e a r n e d  counsel for b o t h  p a r t i e s .  It is a rgued 

o n  behalf of the a p p l icant that c o n v e r s i o n  of m a j o r  charges 

f r o m  m i n o r  charges was i l l e g a l  as no s h o w  c a u s e  n o t i c e  f o r  

c o n v e r t i n g  t h e  s a m e  was g i v e n  to t h e  applicant. T h i s  v i t i a t e s  

the said enquiry. T h e  e n q u i r y  officer a p p o i n t e d  d u r i n g  the 

m i n o r  p e a n t l y  p r o c e e d i n g s  h a d  no r i g h t  to pass o r d e r  r e c o m m e n d i n g  

a d d i t i o n  of c h a r g e  c o n v e r i n g  m i n o r  p e n a l t y  i n t o  m a j o r  one.

T h e  d o c u ments r e l i e d  u p o n  and d e m a n d e d  b y  t h e  a p p l icant w e r e  

n o t  f u r n i s h e d  to h i m  nor i n s t r u c t i o n s  g i v e n  t o  him. D e s t r u c t i o n  

of d o c u ments was d e l i b e r a t e l y  d o n e  w i t h  u l t e r i o r  m o t i v e s *  The 

ap p l i c a n t  was not given a p e r s o n a l  h e a r i n g  b y  the a p p e l l a t e  

authority. The appeal was d e c i d e d  stto-motu b y  p r e - j u d g i n g  the 

c a s e  c a u s i n g  p r e j u d i c e  to t h e  applicant. T h e  s e c o n d  c h a r g e  was 

r e l a t e d  to t a k i n g  i l l e g a l  b e n e f i t  of his a b sence f r o m  2 3 . 1 0 . 9 2  

to 2 7 * 1 0 * 9 2 .  T h i s  p e r i o d  was a l r e a d y  r e g u l a r i s e d  b y  s a n c t i o n  

of l e a v e  and t h e r e f o r e  t h e  c harge d i ^  not s u s tain* H e n c e  t h e  

i m p u g n e d  orders are i l l e g a l  and liable to be q u a s h e d *

4* In reply, it is argued on b e h a l f  of t h e  r e s p o n d e n t s  that 

the appli c a n t  had b e e n  g i v e n  an o p p o r t u n i t y  of h e a r i n g  i n  

c o m p l i a n c e  o f  the p r i n c i p l e s  of n a t u r a l  j u s t i c e  but t h e



4

applicant d i d  not avail t h e  o p p o r t u n i t y  so g i v e n  to h i m  and 

d i d  not s u b m i t  his e x p l a n a t i o n  to any of t h e  a l l e g a t i o n  

l e v e l l e d  against h i m ,  while s e r v i n g  the c h a r g e  shfeet to 

the a p p l icant o n  7 * 6 , 9 5  t h e  a p p l icant had b e e n  given 10 

days' t i m e  to s u b m i t  his reply. The a p p l i c a n t  was m i s r e p r e ­

s e n t i n g  t h e  facts b e f o r e  t h e  T r i b u n a l  as t h e  c h a r g e  sheet 

i s s u e d  f o r  m i n o r  p e n a l t y  was not c o n v e r t e d  b u t  it w a s  i n s t e a d  

r e v i s e d  t o  i n c o r p o r a t e  t h e  r e q u i r e m e n t  f o r  c o n d u c t i n g  the 

d e p a r t m e n t a l  e n q u i r y  as p e r  the p r o c e d u r e  laid down in Rule 

16(b) of C C S  (CCA) Rules, T h e  d i s c i p l i n a r y  a u t h o r i t y  was 

c o m p e t e n t  to m o d i f y  the c h a r g e  sheet. C o p i e s  of all r e l e v a n t  

d o c u m e n t s  w e r e  g i v e n  to the a p p l i c a n t  and also d u r i n g  the 

enquiry, all d o c u m e n t s  w e r e  p r o v i d e d  to t h e  applicant. T h e  

applicant had f i l e d  a list o f  a d d i t i o n a l  d o c u m e n t s  w h i c h  w e r e  

17 in number, o u t  of w h i c h  t h e  d o c u m e n t s  at S i . N o , 15 w e r e  not 

a l l o w e d  b y  t h e  e n q u i r y  o f f i c e r  and that d o c u m e n t s  at s l . N o . 7  

and 12 s h o u l d  b e  a v a i l a b l e  w i t h  the c h a r g e d  official h e n c e  not 

n ecessary. Rest of t h e  documents to b e  s h o w n  for t h e  d e f e n c e  

b y  t h e  p r e s e n t i n g  o f f i c e r  was o r d e r e d .  S i n c e  b e i n g  old r e c o r d s  

d o c u m e n t s  at s l .Nos, 4 , 5 , 1 3 , 1 4 , 1 6  and 17 were not m a d e  avail a b l e  

and d o c u m e n t s  at S i . N o . 2,3 and 10 were w e e d e d  out, i n s p e c t i o n  

could not b e  allowed. It is not, m a n d a t o r y  to s h o w  u n l i s t e d  

d o c u m e n t s  to the d e l i n q u e n t  o f f i c i a l .  No i r r e g u l a r i t y  or 

i l l e g a l i t y  was c o m m i t t e d  b y  the r e s p o n d e n t s  w h i l e  p a s s i n g  t h e  

i m p u g n e d  o r d e r s .

5, A f t e r  h e a r i n g  the l e a r n e d  c o u n s e l  for b o t h  p a r t i e s ,  we 

f i n d  that the respon d e n t s  i s s u e d  the f i r s t  c h a r g e  sheet on 

2 5 . 2 . 9 3  (Annexure A-3) and s u b s e q u e n t l y  a n o t h e r  c h a r g e  s h e e t  

was i s s u e d  o n  7 .6.95 (Annexure A-4). A f t e r  p e r u s a l  of the  

records, it seems that the e n q u i r y  o f f i c e r  had m a d e  t h e  

m o d i f i c a t i o n  w h i c h  was not r e q u i r e d .  It s e e m s  that t h e  e n q u i r y  

o f f i c e r  t r a v e l l e d  b e y o n d  his j u r i sdiction. T h e  copies of the 

d o c u m e n t s  w e r e  d e l i b e r a t e l y  w i t h h e l d  b y  the e n q u i r y  o f f i c e *  

c a u s i n g  p r e j u d i c e  to t h e  a pplicant. N o  s a t i s f a c t o r y  e x p l a n a t i o n  

was given to the a p p l i c a n t  b y  the r e s p o n d e n t s  in that regard.



6. we are c o n v i n c e d  w i t h  t h e  arguments of the learned  

c o u nsel for applicant that t h e  copies of the r e l e v a n t  

d o c u m e n t s  were not g i v e n  b y  t h e  respon d e n t s  t o  the 

applicant and, therefore, the applicant c ould not 

d e f e n d  his case s a t i s f a c t o r i l y .  H e n c e  the applicant was 

a p p a r e n t l y  p r e j u d i c e d  b y  the n o n - f u r n i s h i n g  of the 

r e l evant d o c u m e n t s  b y  t h e  r e s p o n d e n t s •

7. C o n s i d e r i n g  all t h e  facts and c i r c u m s t a n c e s  of 

t h e  case, we are of the o p i n i o n  that the i m p u g n e d  orders 

p a s s e d  b y  the respon d e n t s  are not i n  a c c o r d a n c e  with  

law and t h e  p r o c e d u r e  laid down. H e n c e  the oA is a l l o w e d  

and t h e  i m p u g n e d  orders p a s s e d  b y  the d i s c i p l i n a r y  

a u t h o r i t y  d a t e d  11.4.2000 (Annexure Al) and t h e  order  

p a s s e d  b y  t h e  a p p e l l a t e  a u t h o r i t y  d a t e d  2 6 . 2 . 0 1  (Annexure 

A2) are q u a s h e d  and set aside. T h e  respon d e n t s  are d i r e c t e d  

to p a y  arrears of s a l a r y  for t h e  p e r i o d  o f  p u n i s h m e n t

and give the a p p l i c a n t  p r o p e r  p l a c e m e n t  in s e n i o r i t y  

after his p r o m o t i o n  since 1997 as c o n s e q u e n t i a l  r e l i e f .

No c o s t s .

(Madan M o h a n )  
J u d i c i a l  M e m b e r v i c e  C h a i r m a n




