CENTRAL ADMINISTRATIVE TRIBUNAL
JABALPUR BENCH '
JABALPUR

original Application No.786/2001
with
original Application No.54/2002
Jabalpur, this the /6‘” day of pecember, 2003
Hon'ble shri M.p.Singh, vice Chaimman
Hon'ble sh. G. shanthappa, Judicial Member

O +A «NO 0786/2001 H

P.D. Wakhle & 18 others

All applicants No.l to 19

are resident of C/o P.D.Wakhle

JoWoMo. SectiOn M.CQOQ’

ordnance Factory

Khamariya, Jabalpur (MP). . «+ Applicants
(As per memo. of parties)

(By Advocate: sh. S.Paul)
Versus S 8,

Union of India & oOthers
(As per memo. of parties)

(By Advocate: Sh. P.Shankaran)

-+ Regpondents

with

0.&.&0.54(20023

A.K.Chakraborty & 35 others
‘All the above.applicants;'’
rs*«.{.
r/o ¢/o A.K.Chakraborty,
JWM Qr. No.21/6, Type-III
W/L Khamaria, Jabalpur.
Distt. Jabalpur (MP)., \
(As per memo. of parties) e+ Applicants

(By Advocate: sh. M.K. Verma)
Versus

Union of India & others
(As per memo. of parties) +++ Respondents

(By Advocate: sh. s.A. pharmaghikafi)

o R DE R (Common)

, Bg's. shanthappa,-aﬁdicial Member:

As the facts of the case and the reliefs
sought in the above two OAs are similar and identical,

they are being disposed of by this common order.
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;  2. The applicants in both the OAs have

sought to quash the order dated 11.8.2001 and continue
to grant the OTA as per the rates prevailing in ‘
IV the CPC scale as per the oMs dated 1.7.1998

and 27.7.1998 with all consequential benefits.

The applicants in OA No.786/2001 have also sought

to set aside the order dated 8.8.1998(Annexure A/5).

3. The facts of the cases referred above

in brief, are,that the applicants were paid e%%&t
overtime Allowances (OTA) as per the directive
issued by the Respondent No.l vide order dated
1.7.1998 whereby it was decided to pay OTA as

PoF Areale

per the revised/Ea%zg—w.e.f. 1.1.1996. This circular
was lssued in pursuance of the revision of pay scale

after implementation of the recommendations of the

Shh Central Pay Commission. The applicants are
governed and covered by Clause (iii) of circular
dated 10.7.1998. The aforesaid circular was

followed by another Circular dated 27.7.1998

as per Annexure A-3. In para 3 of the said

circular dated 27.7.1998 which clearly shows

that "aAccordingly they will be paid as for I.Es

but on pre-revised pay of (IVthﬁ%?.C. to be notionally
determined*. The said OTA has ﬂéen paid to

the applicants We€efe 1.1.1996 to 30.4.1999,

As per the pay scale prevailing under the implementatior
of the recommendations of 4th CPC, the amount

has already been paid to the applicants. Respondent
No.4 has quoted some letter dated 8.8.1998

mentioning that OTA should have been paid on the

basis of 3rd C.P.C. pay scale and it was directed

that excess payment has been made to the applicants
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relating to his OTA and the same shall be recovered
wee.f+ August, 2001. subsequently, applicants

have submitted the representation seeking stoppage
of deduction of OTA from the month of August, 2001
onwards. The representations are pending, however,
the respondents have issued the order dated 8.8.1998
quoted ‘the impugned order which was not supplied

to the applicants, but the applicants with great
difficulty came to know that the order is a Pax
Message from the office of Respondent No.3, i.e.,
chief Controller of Accounts (FYS), Kolkata, wherein
he has amended para 7 of the Circular dated 27 .7.1998
and was mentioned that OTA will be paid as per

the pre-revised pay of 4th CPC has been amended

and in fga%kui place of "4th CPC" mentioned at

line 10 of Para % may be read as'3rd CpC¢

Being aggrieved by the said amendment the

applicants have approached this Tribunal for relief

as prayed for.

4. It is further stated by the applicants
that there is no mis-representation or mistake on
the part of the applicants. The OTA has been rightly
paid to the applicants as per the existing provisions
of OMs dated 27.7.1998 read with oM dated 1.7.1998.
They further contended that the Respondent No.3 has
no authority/gurisdiction to decide as to which

pay scale will be the basis for calculating the OTA,
and xkxX¥kkXkke the appropriate authority is the

- Respondent No.l, i.e., Ministry of Defence.
According’i to the Minlstry of Defence's Circular
dated 1.7.1998, it was made clear that the employee
will get - : pre-revised pay scale and accordingly
applicants bgg%é%gén paid as per the scales

prevailing w.e.f. 1.1.1996.
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S5e Per contra, the respondents have filed
their reply denying the averments made in the OA.
The respondents have supported their action to
recover the OTA amount paid tb the applicants.

The OTA was paid as per the 3rd CPC pay scales,

for the post of Assistant Foreman was in the pay
scgle of Rs.700-30-760-35-900. with the implementa-

tion of the recommendations of 5th CpC, the pay of

the Post of Assistant Foreman has been :evised
Consequent to
to that of Rs.6500-10500. Zthe Ministry of Defence,

'gyﬁiiihnfi;OM dated 1.7.1998 ibid, the chief Controller

of Accounts (Fys.), Calcutta issued a detalled

instructions to all C of A (Fys.), all JC of A (Fys) ?

‘ i
i
%
E

and all branch A0s for regulating the paymentiiof
* OTA for various categories of employees vide
circular dated 27.7.1998. Immediately after issue ‘Jﬁ
of the aforesaid circular dated 27.7.1998, the’///- § |
Chief Controller of Accounts (Fys).‘fiéE;EZZ%blkata %;

-

issued their Fax message dated 3.8.1998 carrying 1§~

i

out amendment to their circular dated 27.7.1998

according to which the word 'IVth P.C.! meﬁtioned

in line 10th of Para 7 of their above circular

dated 27.7.1998 was amended to read as 1IIrd p.c..

That means the OTA in Iespect of Asst., Foreman}
should be regulated with reference to the pay of

3rd Pay Commission, to be notionally determined.

The above authority has also circulated an updated

ready reckoner for the purpose vide thelir pax

message dated 3.8.1998, According to the respondents,i

the amendment issued vige their FAX message is

in order, hence, there is no illegality for passing
the impugned orders. The sald amendment was issued

due to mis-interpretation of Chief controller of
Accounts (Fys.), Kolkota. Accordingly, the
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impugned order of recovery was issued which is
in accordance with the rules on the subject.
The respondents have further stated that there is
no mistake on théﬁbart eéizﬁam but there is a
mis-understanding of the administration, accordingly,
necessary amendment wes,. issued to the earlier
orders. Hence, théy have requested for dismissal

of the OA.

6. Applicants have, in their rejoinder,
relterated their pleas taken in the OA. The
applicants have reliefl on the following Judgements
of the Hon'ble supreme Court in support of their
cadiims:

l. sahib Ram v. State of Haryana

and others, 1995 supp.(1) scc 18.
2. Chalrman, Railway Board and Others

V. C.R.Rangadhamaiah and others,
(1997) 6 scc 623.

7. We have heard both the parties and
perused the pleadings on record. we have also
perused the Judgements relied by the applicants
referred above. The short question involved in
both the aforesaid oas is that whether the action
taken by the respondents to recover the OTA was

proper or not?

8. The admitted facts of the cases are

that the OTA was paid to the applicants according

to the various circulars issued by the respondents.
Since there is a migtake Committed by the administras
tion, the respondents have issued the necessary
amdndments as per Annexure A-5, i.e., Fax Message

which is retrospective in nature.
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9. When the applicants have not committed
any mistake and there was no mis-representation to
claim the OTA, the action of the respondents, to
recover the amount paid to the applicant is not
proper. If the respondents have stopped the payment
of OTA subsequent, ” to Annexure A-5, the applicants
have no objection. Since the amoun£73:g already
pald, at this stage, the alleged recSQery of OTA
from the applicants is not proper. Moreover,

the amendment was issued by the incompetent authority,

the same shall not be acted upon.

10. The Hon'ble Supreme Court in Sahib Ram's

case supra has held as under:

: "5. Admittedly the appellant does not
i possess the required educational qualification,
‘ Under the circumstances the appellant would
not be entitled to the relaxation. The
Principal erred in granting him the

: relaxation. since the date of relaxation

j . the appellant had been paid his salary on
the revised scale. However, it is not on
account of any misrepresentation made by the
appellant that the benefit of the higher
pay scale was given to him but by wrong
Ccohstruction made by the Principal for

which the appellant cannot be him held

to be at fault. Under the circumstances

the amount paid till gste may not be
recovered from the applicant. The

: ; principde of equal pay for equal work

! 1 would not apply to the scales prescribed by
; | the University Grants Commission. The

‘ | appeal is allowed partly without any

order as to costs."

11. The Apex Court in Chairman, Railway Board

and Others' case supra has held as under:

" .ess0eqes0s ONice it iS held that penSiOn
payable to such employees had to be Computed
in accordance with Rule 2544 as it stood on
the date of their retirement, it is obvious
that as a result of the amendments which have
been introduced in Rule 2544 by the impugneg
" hotifications dated 5+12,1988 the pension

that would be payable would be less than the
amount mukx that would have been payable

8s per Rule 2544 as it stgod on the date of
retirement. The Full Bench of the Tribunal
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has, in our opinion, rightly taken the view
thet the amendments that were made in

Rule 2544 by the impugned notifications
dated 5.12.1988, to he extent the said
amendments have been given retrospective
effect so as to reduce the maximum limit
from 75% to 45% in respect of the period
from 10401973 to 31.3.1979 and reduce it
to 55% in respect of the period from 1.4.79
are unreasonable and arbitrary and are
viobative of the rights guaranteed under
Articles 14 and 16 of the Constitution.

35. For the reasons aformentioned, the
appeals as well as special leave petitions
filed by the Union of India and Railway
Administration are dismissed. But in the
circumstances, there will be no order as
to costs.”
12, In the result, for the foregoing reasons,
we are of the considered view that the impugned
order dated 11.8.2001 which pertains to recovery
of the OTA amount is liable to be quashed and
set-aside and the impugned Fax Message dated
3.8.1998 (Annexure A-5) should not be given
‘ié%ﬁ;z retrospective effect but it should be

proépective effect only. We order accordingly.

13. The aforesaid two OAs are accordingly
partly allowdd in terms of the above directions
given to the respondents. In the circumstances,

there will be no order as to costse.

. . | IS ﬂl— '%
(G4 SHANTHAPPA) (M. P. SINGH)

Judicial Member Vice chairman
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