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O r ig in a l  A p p l ic a t io n  No. 529 o f  2001

J a b a lp u r , t h i s  the  1 5 ^  day of 2 0 0 4

Hon’b le  Shri M.P. S ingh , Vice Chairman 
Hon*ble S h r i Madan Mohan, J u d i c i a l  Member

In d ra  Bhan M ish ra ,  aged about 48 ye a rs *
s /o .  la te  R.B. M is h ra ,  T ic k e t  No. 954/NIE
P No. 700985, LDC S e c t io n  MID, Cun C arriage
F a c to ry ,  J a b a lp u r .  . . .  A p p l ic a n t

(By Advocate -  S h r i  R.K. N anohariya)

V e r s u s

1, Union o f  I n d ia ,  th rough  C h ie f 
S e c re ta ry ,  M in is t r y  o f Defence,
New D e lh i .

2 .  The A d d l.  D i r e c to r  G enera l,
Ordinance F a c to r ie s *  10-A 
Shaheed K .B . Road, C a lc u t ta .

3# The General Manager, Gun Carriage
F a c to ry ,  J a b a lp u r .  . . .  Respondents

(By Advocate -  Shri Gopi Chourasia on b e h a l f  o f  Shri S .A . 
IDharmadh ik  a r i )

O'R D E R

By Marian Mohan. J u d ic ia l  Member -

By f i l i n g  t h i s  O r ig in a l  A p p l ic a t io n  the a p p l ic a n t

has c la im ed  the f o l l o w in g  main r e l i e f s  5

H( i )  th e  o rd e rs  Annexure A-V and A - V I I  be please
quashed.

( i i )  the period  o f  suspens ion  o f  the a p p l ic a n t
from  21 .1 .1997 to  5 .1 2 .19 9 8  be please o rd e re d  to  be 
t re a te d  as pe r iod  spent on d u ty .

( i i i )  th e  responden ts  be d i r e c te d  to  pay th e  f u l l
s a la ry  o f  th e  p e riod  o f  suspens ion  from  21 .1 .1997 to  
5 .12 .1998 to  th6  a p p l ic a n t  a lo n g u i th  a l l  consequen­
t i a l  b e n e f i t s . "

2!.  The b r i e f  f a c t s  o f  the case a re  t h a t  the a p p l ic a n t  

i s  w o rk ing  as Lower D iv is io n  C le rk  i n  the  MID s e c t io n  o f  

the Gun Carriage  F a c to ry ,  J a b a lp u r .  On i n s t i g a t i o n  o f  some 

persons enem ica l to  th e  a p p l ic a n t ,  th e  a u t h o r i t i e s  o f  

L o rd g a n j P o l ice  S ta t io n  a r re s te d  him on an a cc u s a t io n  th a t
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a Country made r e v o lv e r  (Oeshi K a t ta )  was recovered from  

h is  possess ion* A charge sheet f o r  an o f fe n c e  pun ishab le  

under s e c t io n  2 5 (1 -B ) (a )  o f  the Arms Act uas su b m itte d  

a g a in s t  the a p p l ic a n t  i n  the Court o f  th e  C h ie f J u d i c i a l  

M a g is t r a te ,  J a b a lp u r*  Since the a p p l ic a n t  remained i n  

cus tody i n  c o n n e c t io n  u i t h  t h i s  c r im in a l  ca se , he uas 

suspended from  fo renoon  o f  21.1 .1997 by th e  a u t h o r i t i e s  

o f  th e  GCF, J a b a lp u r*  The C h ie f  J u d i c i a l  M a g is tra te  

c o n v ic te d  the a p p l ic a n t  under S e c t io n  25(1 - B ) (a )  o f  the  

Arms Act and sentenced him to  R * I *  f o r  one year and a f in e  

o f  Rs. 1 0 0 0 /-  v ide  ju d g re n t  da ted  3 .12*1999 passed i n  Cr* 

Case No* 1464/97* The a p p l ic a n t  ch a llenged  t h i s  judgment 

and p re fe r re d  an appea l b e fo re  the Court o f  th e  Sessions 

a t Ja b a lp u r  u h ich  uas re g is te r e d  as C r im in a l Appeal No*

141 o f  1999. The le a rne d  l / I I t h  A d d i t io n a l  Sessions Judge, 

a l lo w e d  the  appea l and se t as ide  th e  judgment passed by 

the CJM and a c q u i t te d  the a p p l ic a n t  o f  the charge under 

s e c t io n  2 5 (1 -B ) (a )  o f  the  Arms A c t ,  vide judgment dated 

13*3*2000* The suspens ion o f  the a p p l ic a n t  uas  revoked 

d u r in g  the pendency o f  the c r im in a l  case b e fo re  the CJR 

and th e  a p p l ic a n t  conse q u en tly  resumed h is  d u t ie s  on 

5*12* 1998* The respondent No* 3 served a n o t ic e  c a l l i n g  

upon him to  show cause as to  why the  p e r io d  o f  suspens ion  

from  2 f*T*1997 t o  5*12*1998 be not t r e a te d  as pe r iod  not 

spent on d u ty *  The a p p l ic a n t  s u b m itte d  a r e p ly  on 1 *6.2000, 

The respondent No* 3 v i  dB o rd e r  dated 31 *8*2000 t re a te d  

the p e r io d  o f  suspension as not spent on d u ty *  The 

a p p l ic a n t  p re fe r re d  an appea l a g a in s t  i t  b u t the responder* 

No* 2 re je c te d  the appeal h o ld in g  th a t  the  a p p l ic a n t  has 

been a c q u i t te d  a f t e r  g ra n t in g  him the  b e n e f i t  o f  doubt 

and th e re fo re  th e  p e r io d  o f  suspens ion  cannot be t r e a te d  

as p e r io d  spent on d u ty *  The a p p l ic a n t  subm itted  th a t  the 

a p p e l la te  c o u r t  a l lo w e d  the appeal and the judgment and 

th e  sentence passed by the CGfl was se t as ide  and th e
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a p p l ic a n t  uas a c q u i t te d  from  the c h a rg e *  Th is  uas a c le a r  

a c q u i t t a l  o f  the a p p l i c a n t .  Hence the  impugred o rd e rs  are  

i l l e g a l  and a re  l i a b l e  to  be se t a s id e *

3* Heard the lea rned  counse l f o r  the  p a r t ie s  and 

perused the re co rd s  c a r e f u l l y *

4* The le a rn e d  counse l f o r  th e  a p p l ic a n t  argued and 

draun our a t t e n t i o n  to u a rd s  the judgment o f  the  a p p e l la te  

c o u r t  i . e .  the  l / I I t h  A d d i t io n a l  Sessions Judge passed in  

C r im in a l Appeal No* 141 o f  1999, i n  uhich the  appea l uas 

a l lo u e d  on m e r i t  and the judgment o f  the le a rn e d  lo u e r  

c o u r t  i * e *  o f  CGFl uas not se t as ide  on the  ground o f 

g iv in g  b e n e f i t  o f  dou b t*  Hence the impugnBd o rd e rs  passed 

by the responcfents are not i n  accordance u i t h  the fa c ts  

and l a j  and they have not a p - p l ie d  t h e i r  mind i n  passing 

these  o rd e rs  and even they  d id  not cared to  read  the 

judgment o f  the a p p e l la te  c o u r t ,  o th e rw is e  the  f a c t  o f  

b e n e f i t  o f  doubt cou ld  not have been mentioned i n  these 

o rd e rs *  w h ile  the a c q u i t t a l  o rd e r  by the a p p e l la te  c o u r t  

was not on b e n e f i t  o f  dou b t*

5* The le a rn e d  counsel f o r  the  responden ts  argued th a t

the  o p p o r tu n i t y  o f  h e a r in g  was g iven  to th e  a p p l ic a n t  and 

the  charge a g a in s t  the a p p l ic a n t  was ve ry  grave and 

s e r io u s  as he was found i n  possess ion  o f  Country made 

P i s t o l ,  which i s  not expected from  a Government se rvan t 

r a th e r  i t  comes w i t h in  a n t i - s o c i a l  a c t i v i t y  o f  the  

a p p l ic a n t *  The a u t h o r i t i e s  have g iven  show cause n o t ic e  

t o  th e  a p p l ic a n t  and a f t e r  h e a r in g  him the impugned o rd e rs  

were passed. Hence they have no t com m itted any i r r e g u la r i t y  

o r  i l l e g a l i t y  as contended by the a p p l ic a n t *

6* A f te r  h e a r in g  the  lea rned  counse 1 f o r  th e  p a r t ie s

and on c a r e fu l  p e ru s a l o f the  r e c o r d s ,  we f in d  t h a t  the

QP
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a p p l ic a n t  uas a c q u i t te d  Prom the charges le v e l le d  under 

S s c t io n  2 5 (1 -B ) (a )  o f  the Arms A c t ,  by the  lea rned  l / I I t h  

A d d i t io n a l  Sessions Judge i n  C r im in a l Appeal No. 141 o f

the le a rn e d  £GM y&re se t as ide  and i t  was a lso  o rde red  

t h a t  i f  any f i n e  i s  d e p o s ite d  by th e  a p p l ic a n t  th e  sanB 

be re funded  to  h im . T h is  judgment i s  passed on m e r i t  and 

the le a rn e d  V I I t h  A d d i t io n a l  Sessions 3udge has no where 

mentioned th a t  th e  a p p l ic a n t  was a c q u i t t e d  g iv in g  him 

b e n e f i t  o f  d o u b t ,  w h i le  i t  i s  m entioned i n  the  o rd e r  t h a t  

the so le  te s t im o n y  o f  s e iz u re  o f f i c e r  Man j i t  Singh (PU-5) 

i s  no t r e l i a b le  and c e r t a i n l y  the le a rn e d  t r i a l  M a g is tra te  

has committed a grave m istake in  r e l y i n g  such ev idence  

w i th o u t  ta k in g  a note o f  above mentioned s e t t le d  p r i n c ip ­

le s  o f  law o f  a p p re c ia t io n  o f  ev idence  and case law as we

11. Thus the c o n v ic t io n  recorded  by le a rn e d  T r i a l  

M a g is t ra te  s u f f e r s  i n f i r m i t y  a n d e a n  not be a llow ed  to  be 

s u s ta in e d .  Thus th e  f in d in g s  g iv e n  by th e  re spondsn ts  i n  

the impugned o rd e rs  are  a g a in s t  t h i s  judgme nt o f  th e  

a p p e l la te  c o u r t *  The respondsn ts  shou ld  have gonB th rough 

the  judgment passed by the a p p e l la te  c o u r t *  The f a c t  t h a t  

b e n e f i t  o f  doubt i s  mentioned i n  th e  o rd e r  o f  the 

a p p e l la te  a u t h o r i t y  i t s e l f  shows t h a t  the re sponden ts  d id  

n o t  ca re  and honour the  judgment passed by the a p p e l la te  

c o u r t  i n  the  C r im in a l Appeal No. 141 o f  1999* On t h i s  

ground afcne the  O r ig in a l  A p p l ic a t io n  dese rves  to  be 

a l lo w e d  and the o rd e rs  passed by the  d i s c ip l i n a r y  

a u t h o r i t y  and the a p p e l la te  a u t h o r i t y  are l i a b le  to  be 

quashed an d se t a s id e *

7 . A c c o rd in g ly ,  th e  O r ig in a l  A p p l ic a t io n  i s  a llow ed  

and the  impugned o rd e rs  dated 31 .8 .2000  (Annexure A-V) 

passed by th e  d i s c ip l i n a r y  a u th o r i t y  and dated 3 rd  3 u ly ,  

2001 (Annexure A - V I l )  passed by the a p p e l la te  a u th o r i t y

1999 and the appea l uas a l lo w e d  and the o rd e r^ p a s s e d  by
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a re  quashed and set a s id e  and 

to  the  d is c ip l i n a r y  a u t h o r i t y  

a p e r io d  o f  th re e  months from 

o f  t h i s  o rde r#  No c o s ts *

K
(Pladan Mohan/"
J u d i c i a l  Member

the m a tte r  i s  r e m it te d  back 

to  pass f re s h  o rd e rs ,  w i t h i n  

the date o f  r e c e ip t  o f  copy

^ —  
(M.P. S ingh)

Vice Chairman

"SA"
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