CENTRAI'.. ADMINISTRATIVE TRIBUNAL, JABALPUR

BENCH, JABALPUR
original Application No. 427 of 2002

Jabalpur, this the 31st day of July, 2003.

;ion:ble Mr. J.K. Kaushik, Judicial Member
on blg Mr. Anand Kumar Bhatt, Administrative Member

R/ttech., Military Engineering
service (M.,E.S.), Jabalpur,

(2) Shri aAnand Kumar,
R/Mech,, Military Engineering
service, (M.E.S.) Jabalpur,

(3) shri A. Alloysious,
sr. Ro/MECh. (I‘lQE QSO) [ Jabalpur.

Military Engineering Service,
Jabalpur (M.P.).

(4) shri R. ciri,
R/Mech,, Military Engineering
Service (M.E.,S.,) Jabalpur,

(§)  shri wathoo ral,
r/Mech,, Military Engineering

service (M,E,S,) Jabalpur,

(6) shri v.Ke Mehta,
R/Mech. (Now MCM)
Military Engineering service,
(M,E.S.) Jabalpur (MoPo)o

(7) shri Manohar Yadav,
R/Mech., Military Engineering
; gervice (M.E.Se), Jabalpur.

i (8)  shri v.p. singh,
R/Mech., Military Engineering
i Serv‘i.ce ’ (M.EOS . ) Jabalpur .

\ (9) shri A.K. sarkar,
rR/Mech., Military Engineering
gervice (MES), Jabalpur.

%/ Contd.'.u-Z/"

Y



(10)

(11)

(12)

(13)

(14)

(15)

(17)
(1g)
(19)
(20)
(21)
(22)

(23)

f24)
(25)
(26)
(27)

/

23 2 33

Shri Sudhakar,
R/Mech,, Military Engineering
Service, Jabalpur (M.P.).

Shri aAbdul Mazeed,
R/Mech., Military Engineering
Service, (MEs), Jabalpur,

Shri Ragjeet Singh,
R/Mech., Military Engineering
Service, Jabalpur (MePs)e

shri Mohan pal,
R/Mech., Military Engineering
Service, (MES), Jabalpur.

shri pilraj Singh,
R/Mech,, Military Engineering
Service, (MEs), Jabalpur,

Shri Mitai pal,
R/Mech, Military Engineering
Service, (MES), Jabalpur,

Shri Norber Joseph,
R/Mech, Military Engineering
Service, (MES), Jabalpur,

Shri Vigal Kumar,

Hate, Military Engineering Service(uES)
Jakalpur,

Shri Basant,

itate, Military Engineering Service(MES),
Jabalpur,

Shri Rama shanka Giri,
kagdoor, Military E-ingineering .Service(IvLES)
Shri A.p, Tivari,

R/Mech. Military Engineering .Service(fviES),
Jabalpyr,

Shri L.j, Saxena’
if/Mech. i

1ilitary Eng ineering -Service(MES)
Jabalpur.
Shyl Kol Vishwakarma,
Rfieci,., wilitary Engineering,
Service,(MES), Jabalpur. )
Shri sunil Joseph,

RfMech, 1i3] itary Engin eering,
Service,(MES) » Jakalpyr,

shri pal Chand, Mate (Now F.G.M.) Jabalpur

Shri Anandi Lal, Ref. Mech. Jabalpur

.Shri Harihar sSwamy, Mate (Now F,G.M.) Jabalpur

shri K.P. Yadav, Ref. Mech. Jabalpur APPLICANT

pta)

XK. Gu
A Xy




' Versus
1 i '
(1) Union Of India,
?hrough— The Secretary, Ainitry of Defence
Government of India, B DELHI, ’
(2) Engineer in Chief,
Army Head Wuarter, Mew Uelhi,
HEW DELHI,
(3) Chief Engineer,

Central Command, Lucknow,
LuuquY(LLP-).

(4)  chies Engineer,

Jabalpur Zone, Jabalpur,
JABALPUR (M.P,).

(5) Commander Works Engineer,
Jabalpur, Zone, JABALPUR.
(Madhya Pradesh),

(6) Garris#on Engineer,

East Jabalpur, JABALPUR.
(Matha Pradesh), . = Resnondents

(By Advocate - shri p, shankaran)

ORDER
By J.K.Kaushik, Judicial Member =

Shri R.K.Shukla and 26 others have filed this Original

Application with the tollowing prayer-

"(1)It is,therefore, prayed that this Hon'ble Tribunal
may kindly be pleased to quash the impugned circular
AlNN=XURE A=~1 issued by the respondent No.6, and the
Hon'ble Tribunal turther be pleased to hold that
the said circular ANNEXUREB A=l is against the
principle of natural justice,in the interest of
Justice,

(ii) Any other order/direction which this Hon'ble
Tribunal may deem fit and proper in the circum~
Stances of the case, including cost of the
litigation may kindly be passed in tavour of
the applicants",

2 A short recital of racts would sufiice for resolving

the controversy involved in the present case, All the applicants
are working oin various posts e,g.Refrigerator Mechanic, Mate,
Mazdoor in the Office of Garrison Engineer,East,Jabalpur. A
circular was issﬁed on 24th November,1Y997 wherein the provision
has beén made for grant of night duty allowance (tor short 'nNDA‘')
to the civilian working in various Detfence establishments and it

was decided that all categories of workers would be entitled for
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the MDA with efrect from 1e141986. Another circular was
issued on 5,11,1995 in the Same€ matter and 211 the
applicants were Sanctioned the amount of NDA and were
also paid arrears with efrect from 1,1.1v86 up to
November, 1945, The said amounts were paid on the basis
of the records maintained by the I'espondents themselves,
but the respondents have issued the dlmpugned order Annexure
A=1 by which recoveries have been ordered in r espect

of the NDA.which is said to have been paid in excess, The
Lecovery 1is ordered to be made in.12 monthly instalments
from the workers/applicants., It has been rurther averred
that once the amount has already been paid to the applicants
after verifying the records and through audit, there was

No question of effecting any aeduction rrom their pay

and allowances, None of the applicants was informea
regarding the decision for making recovery and had there
been any opportunity to explain their position, they

would have demonstrated that no €Xcess payment was made -
to them, Tne action of the resoondents is against the ~
principles of natural justice, since no opportunity of
hearing of any nature has been extended to them, They have

not been informed any details of the reCoVery,

3e A detailea reply has been tiled on behalf of the
respondents and it has been averred that the NDA has peen
paid in excess to them. A Board of ofticers was constituted
and have conducted the enquiry in the matter and then only
the excess has been determined, the Original Application
deserves to be dismissea since they were paid in exééss

of their correct entitlement,

4y We have heard the learned counsel tor the parties
and have carerully perused the r'ecords ot this case, The
learned counsel ror the parties have reiterated the facts

and grounds mentioned in their pleadings,

5 The learned counsel of the applicants has laid

great emphasis on the tollowing of the principles of natural
%/ contdoooo'ob/"
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Jjustice and has submitted that the respondents never
issued any show cause hotice to the applicants and straight
away took the decision to make recovery tron them,There

has peen clear breach Of principle of natural Jjustice,

6. 6n the other hand, the learned counsel of the
Tespondents has drawn our attention to Annexure=R=30

and has submitted that aue notice was given to the
applicants and,therefore, there is no breach of the
principle of natural justice, However, perusal of letter
dated 20,5,2002 (Annexure~R=30) goes to show that pesides
the decision has.heen taken to recover the excess payment
relating to MDA from the applicant and it was only an
inrormation, Even it has veen mentioned in that letter
that the tecovery should start from 1st June onwvards, The

0— ‘ _'710"'1.,'
Same does met indicate that it 1S_a notice or even the

ek call on _ _
applicants were to mﬁﬁg,any representation against the same,
AN

7 As far as the law relating to following the -
principles of natural justice is concerned, by now it is

well settled up to the level of the Hon'ble Supreme Court

and it has been laid down that whenever any order is passed
which is going to arfect the individual adversely, a
pre-cecisional hearing is to pe given in the matter and
until the principle of natural justice is followed, such
order cannhot be sustained, In support of this statement of
law we refer to a very celebrated judgment of the Hon'pble

Supreme Court in the case of H.L.Trehép and others vs;

Union of India and others, (1989) 8 ATC 650=AIR 1989 scC 568
M—

wherein their Lordships have observed as under=

"lle eeeeelt is now 3 well establishea principle
of law that there can be hodeprivation or curtail-
ment of any éxisting right, advantage or benefit

being heardy Any arbitrary or whimsical exercise
of power prejudicially atfftecting the existing
conditions of service Oof a Government se
otfend against the provision of Art,
Constitution,, B *14 of the

12 'Y seosoeln owr Oplnion. the pOSt‘deCiSional

Opportunity of hearing dous not suoserve the rules
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Oof natural justice., The authority who emparks upon
a post=decisional hearing will haturally proceea
with a closed mind and there is hardly any chance ot
getting a proper consideration of the representation
at such a post-decisional opportunity",
Applying the atoresaid statement of law to the present case,
the action o £ the respondents in ordering reéovery for the
€xcess payment of NDA cannot pe said to be in conformity
with the law laid down by the Hon'/ble Supreme Court inasmuch
a8 in the present cagse no predecigional hearing in the matter
has been given, Thus, the impuyned order oftends Article 14
of the Constitution of India and in our considered view
there has been clear breach of the principle of natural
Justicey
O The upshot of the atoresaid discussion is that the
UA merits acceptance and the same is herepy allowed, The
impugned order (Annexure-A=1) stands quashed, it shall scarcely
be necesgary to mention here *that this order shall not precludse
the respondents to pass any iresh order in the matter after
tollowing the procedure establishea by lawg However, in the
taéts and circumstances of the case, we direct the partiesg

to pbear their own costsy

(Anand Kumar Bhatt) (VeKexaushik)
Mnministrative Member Judicial Memper
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