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Q m lIO'/» t h is  th e  rj**' day o f O c h h e * 2004.

CORAM

H on'ble Mr.M.P .S ingh , V ice  Chairman 
Hon*ble Mr.Madan Mohan, J u d ic ia l Member

M.C.Mathai
s/o Varghese Cherian
R/o Mhow(Mp )
D ist .In d o re  A pplicant

(By advocate Shri B.L.Verma)

Versus

1 . Union of India through 
S ecreta ry , M in istry  of 
Defence
New D e lh i.

2 .  C hief o f Army S ta f f  
New D e lh i.

3 . Commandant, In fan try  school
Mhow R espondents.

(By advocate Smt.s.R.waghmare)

O R D E R  

By Madan Mohan, J u d ic ia l Member

By f i l i n g  t h i s  OA, th e  a p p lican t has claim ed the  

fo llo w in g  main r e l i e f s :

( i )  The respondents be ordered to  promote the a p p lica n t  
on the p ost of O .S. w .e . f .  1 .5 .2 0 0 1  and on the p o st  
o f CGO(Production) w . e . f . 1 s t  O ct.2001.

( i i )  P e t i t io n e r 's  promotion on th e  p o st of A ss is ta n t  be 
declared  w .e . f .  1 s t  March 97 when i t  was vacant and 
was i l l e g a l l y  not f i l l e d .

( i i i ) A l l  th e  arrears w ith  a l l  a llow ances o f th e p o st  
re ferred  t o  above be d ire c ted  to  be awarded to  the  
p e t it io n e r  and be r e g u la r ly  paid th e r e a f t e r .

2 . The b r ie f  fa c ts  o f  th e  ca se  are th a t  th e  ap p lica n t  

who was appointed as LDC on 12th S e p t .1966 was promoted 

as UDC in  1978. He was again promoted t o  th e  p o st of 

A s s is ta n t  w .e . f .4 t h  Feb .98 whereas t h i s  p o st was vacant 

w .e . f .  March 1997. The a p p lican t was e l i g i b l e  to  be 

promoted on th e s a id  p ost even on 1 s t  March 1997 but was 

promoted on 4th  Feb. 1998. p r a c t ic a l ly  the a p p lica n t was



working on the p o st of A ss is ta n t  on th a t day. The p ost  

of o f f i c e  superin tendent i s  n a tu ra l, next promotion p o st  

which req u ires only s e n io r i t y .  The sa id  p o st i s  not 

s e le c t io n  p ost and promotion on th a t p o st i s  in  natural 

ch a in . This p o st was ly in g  vacant from 1 st May 2001 

and th e p ost of CGO (production) from 1 .1 0 .0 1 . I t  was 

apparent th a t th e  a p p lica n t was required  t o  be promoted 

on th e  p o sts  r e s p e c t iv e ly  as a m atter o f  r ig h t  but h is  

r ig h t fu l  cla im  was b ein g  p e r s is t e n t ly  denied although  

th e  a p p lica n t was d isch arg ing  a l l  th e d u tie s  and o b lig a t io n s  

of th e  sa id  p o s t .  The r ig h t  of th e  a p p lica n t t o  be 

promoted on th e  p ost o f  O .s . and CGO(product!on) and h is  

c a se  was recommended by department v id e  n o te  dated 2 1 st  

N ov.2001 and 6 .1 0 .2 0 0 1 . p resen t p o st o f  th e  a p p lica n t  

f a l l s  in  Grade 5500-9000 and he has been serv in g  on th e  

p o st  o f  A s s is ta n t  fo r  3 y e a r s , km i s  ev id e n t from a 

p eru sa l o f  Annexure A3, memorandum and entry  N o .14 o f th e  

ta b le , i t  was obvious th a t th e  a p p lica n t had r ig h t  t o  be 

promoted on th e  p o st of OS and CGO (p ro d u ctio n ). There 

was no hurd le , but d e sp ite  t h i s ,  th e  a p p lic a n t 's  promotion 

was i l l e g a l l y  w ith h e ld . D esp ite  le g a l  p o s it io n , the  

a p p lica n t* s r ig h t fu l  claim  was not granted . Various 

re p resen ta tio n s o f th e a p p lica n t were forwarded t o  the  

higher a u th o r it ie s .  Copy o f one such rep resen ta tio n  i s  

annexed as A-4 dated 28 .12 .2001  but i t  found no resp o n se .

The a p p lican t se n t  a le g a l n o t ic e  dated 2 5 .2 .0 2  (Annexure 

A5) to  th e respondents but no a c tio n  has been taken so  fa r .  

Hence t h i s  OA i s  f i l e d .

3 . Heard learned  cou n sel fo r  both p a r t ie s .  I t  i s



argued on b eh a lf of th e  a p p lica n t th a t  th e  a p p lican t  

was e l i g i b l e  t o  be promoted on th e  p o st o f  A s s is ta n t  

w .e . f .  March 1997 because t h i s  p o st was vacant from 

th a t date but he was promoted on th a t  p ost on 4th Feb.

98 . p r a c t ic a l ly  the a p p lica n t was working on th e  p ost  

of A ss is ta n t  on th a t day i . e .  1 s t  March 1997. The next 

prom otional p ost was O ff ic e  Superintendent which required  

on ly  s e n io r it y  and t h is  p o st was ly in g  vacant w .e . f .

1 s t  May 2001 and another' next prom otional p o st was CGO 

(p ro d u ctio n ). This was a ls o  ly in g  vacant from 1 .1 0 .0 1 .

The ap p lican t was l e g a l ly  e n t i t l e d  t o  be promoted as 

O ffic e  Supdt. w .e . f .  1 .5 .2 0 0 1  and as CGO (production) 

w . e . f .1 .1 0 .0 1 .  He a ls o  made se v era l rep rese n ta tio n s  in  

t h is  regard and se n t  le g a l  n o t ic e  to  the respondents 

through h is  counsel but h is  r ig h t fu l  cla im  was not 

con sid ered  by the resp on d en ts.

4 . In r e p ly , th e learned  counsel for th e  respondents

argued th a t  th e  a p p lica n t along w ith  other UDCs (Iteeder

Category) was in  the approved l i s t  of promotion t o  th e

p ost o f O ffic e  su pd t. G r.II (red esign ated  as A ss is ta n t)

during 1997-98 . C onsidering t h e ir  f i t n e s s ,  s e n io r ity

in  th e  feed er  ca teg o ry /m erit (being s e le c t io n  p o s t ) ,

one Mohan L ai, th e se n io r  most UDC in  th e  approved l i s t

was o ffe red  the prom otion, on h is  r e fu sa l t o  accep t the

prom otion, th e next se n io r  in  the m erit was one Mrs S .S .

Natu who was o ffe red  th e  promotion and she a ls o  refu sed

t o  accep t the promotion and f in a l ly  ap p lican t who was

N o.3 in  s e n io r ity /m e r it  and who had accepted  th e  promotion

had been promoted to  the sa id  p o st w ith  e f f e c t  from 4th  

February 1998 th a t i s  th e  d ate  of assum ption o f charge.
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The a p p lica n t again  c la im  th is  promotion w ith  r e tr o s ­

p e c t iv e  e f f e c t  as a lle g e d  by him. The a p p lica n t has been 

promoted to  the p o st of o f f i c e  Superintendent w .e . f .

4 .2 .2 0 0 3  on h is  fu lf i l lm e n t  of QR i . e .  5 years of 

s e r v ic e  as A s s is ta n t .  Hence th e a p p lica n t i s  r ig h t ly  

promoted to th e  p ost o f f i c e  su p erin ten d en t. The learned  

cou n sel fu r th er  argued th a t  though th e vacancy of 

A ss is ta n t  occurred on 1 .3 .1 9 9 7  the a p p lica n t cou ld  not 

be given  promotion w ith  r e tr o s p e c t iv e  e f f e c t .  The p ost  

of o f f i c e  su p d t. was ly in g  vacant w . e . f . 1 s t  October 2001 

( t i l l  3 .2 .2 0 0 3 ) and th e p ost of CGO (production) was 

ly in g  vacant w . e . f .1 .1 .2 0 0 1 . The p ost of O ff ic e  superin tendent 

and CGO (Production) Grade II  are prom otional p o s t s .

For promotion to  th e  p ost of o f f i c e  su p erin ten d en t, 5 

years s e r v ic e  as A ss is ta n t  i s  requ ired  whereas fo r  CGO 

(production) 3 years s e r v ic e  as O ffic e  Supdt. G r.I or 

t o t a l  8 years s e r v ic e  as A s s is ta n t  and O ffic e  Supdt. i s  

requ ired  as per th e recruitm ent r u le s  in  vogue fo r  th e se  

p o sts  (Annexure R1 & R2 are en c lo sed  w ith  the r e tu r n ) .

The ap p lica n t was not e l i g ib l e  for  th e  p o st of O ffic e  

su pd t. t i l l  4 .2 .2 0 0 3  s in c e  he had not com pleted 5 years 

of s e r v ic e  required  for  the p ost by th a t t im e . However, 

the day on which he completed required  le n g th  o f s e r v ic e ,  

he was promoted as O ffic e  superin tendent i . e .  w .e . f .  4 .2 .2 0 0 3 .  

As th e  a p p lican t has n e ith e r  completed 3 years of s e r v ic e  as 

o f f i c e  su pd t. nor com pleted t o t a l  8 years of s e r v ic e  as 

A ss is ta n t  and O ffic e  supdt, required  for  th e  p ost o f CGO 

(production) as per the recruitm ent r u le s ,  he cannot be 

promoted to  th e  sa id  p o s t .



if /

5 . A fter  hearing the learned  counsel fo r  th e  p a r t ie s  

and ca r e fu l perusal of th e  record s, we f in d  th a t  the  

a p p lica n t i s  c la im ing h is  promotion as A ss is ta n t  from 

1 .3 .1997  as th e  post was ly in g  vacant from th a t date  

but th e  respondents had promoted him t o  th a t p o st on 

4 .2 .9 8 .  Ih ^ th is regard*; the respondents..have subm itted  

th a t tw6 se n io r  UDCs namely, sh r i Mohan Lai and Mrs.

S .S .N atu  were o ffe red  prom otion. They refu sed  to  accep t  

th e  same and f in a l ly  th e  a p p lica n t who was a t  s i .N o .3 

in  th e  s e n io r ity  l i s t /m e r i t  l i s t  accepted  th e  promotion  

and hence he was promoted on the sa id  p ost w .e . f .  4 .2 .9 8 ,

i . e .  th e  date o f  assumption of charge. The a p p lica n t i s  

cla im in g  h is  promotion from a r e tr o sp e c t iv e  d ate  i . e .

1 s t  March 1997. The a p p lica n t was r ig h t ly  promoted on 

4 .2 .9 8  on the p ost of A s s is ta n t  w h ile  t h is  f a c t  i s  not 

mentioned in  the OA by th e  a p p lic a n t . For th e  next 

promotion post o f O ffic e  superin tendent Gr.I i t  req u ires  

5 years o f s e r v ic e  as A s s is ta n t .  The a p p lica n t was promoted 

on the p ost of o f f i c e  superin tendent on 4 .2 .0 3  a f te r  

com pletion o f 5 years of s e r v ic e  as A s s is ta n t , according  

to  the r u le s .  Merely on the ground th a t i f  any p ost i s  

vacan t, i t  cannot l e g a l ly  e n t i t l e  th e  a p p lica n t t o  be 

promoted on th a t p ost u n le ss  he f u l f i l l s  th e co n d itio n  

p rescr ib ed  in  th e  r u le s . For th e  next prom otional p ost  

of CGO (p ro d u ctio n ), 3 years s e r v ic e  as O ff ic e  superin tendent 

G r.I or 8 years o f  s e r v ic e  as A ss is ta n t  and O ffic e  supdt. 

i s  req u ired . As the a p p lica n t was promoted on the p o st of 

O ffic e  Superintendent on 4 .2 .2 0 0 3 , hence h is  next promotion
^  % ___

to  the post o f CGO (production) becomes due on ty.2.200^>
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He sh a ll  be promoted on th e  p ost of CGO (production) 

w .e . f .  ^ .2 .2 0 0 4 . Hence th e  a p p lica n t i s  not e n t i t le d  fo r  

t h i s  promotion of CGO (production) b efore th e  a fo resa id  

d a te .

6 . A fter  co n sid er in g  a l l  th e  fa c t s  and circu m stan ces, 

we are of the op in ion  th a t  th e  OA has no m e r it . Hence 

th e  OA i s  d ism issed . No c o s t s .
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J u d ic ia l Member V ice  Chairman
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