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(By Advocate -  Shri S.P. Sinha)

j O R D E R

By Dr. G.C. Srivastava. Vice Chairman -
i ■

This case has travelled back to the Tribunal as per order dated 

8.9,2005 of the Hon’ble Higji Court of Madhya Pradesh in Writ Petition No. 

5237/2002, remitting the case to us for recording a finding whether the 

applicant belonged to an ex-cadre post.
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2. The facts in brief are that the applicant Ashok Kumar Saxena was 

initially appointed as Trained Apprentice (EL) in the scale of Rs. 550-750/- 

and was posted in the Railway Electrification Project on 10.1.1984 after 

having been selected through the Railway Service Commission, Bombay. He 

got two adhoc promotions in the Railway Electrification Project, first as

Traction Foreman (pre-revised scale

3200/-) on 16th May, 1986 and thereafter as officiating Chief Traction

Foreman (scale Rs. 2375-3500/-) o n :

Rs. 700-900/- revised to Rs. 2000-

m
0 May, 1989. These promotions were

given within the Railway Electrification Project. Subsequently, he got 

regular promotion in the open line as Foreman-B (scale Rs.2000-3200) with 

effect from 1.3.1993. The applicant came to the open line on 23rd June, 1994 

on transfer to TRS Department of Bhopal Division as TFO in the scale of 

Rs. 2000-3200/-. On coming to the open line, the pay of the applicant was 

fixed in the scale of Rs. 2000-3200/- at the basic pay of Rs. 2525/- (vide 

annexure A-10) on the basis of the last pay drawn by him in the Railway 

Electrification Project as Traction Foreman. Subsequently, he was 

promoted in the open line as CTFO in the scale of Rs. 2375-3500/- (revised 

to Rs. 7450-11500/-) on a regular ba$is with effect from 11.12.1996 and his 

pay was fixed at Rs. 8350/-.

3. On 21.11.2001 an order was issued re-fixing the pay of the applicant 

(vide annexure A-14) by which his basic pay as on 23.6.1994 was reduced 

from Rs. 2525/- to Rs. 2180/- (and; consequently from Rs. 8350/- to Rs. 

7450/- as on 11.12.1996) on the ground that it was wrongly fixed earlier on 

the basis of the actual pay drawn in the Railway Electrification Project as 
Q ^

officiating M B I Traction Foreman instead of taking the presumptive pay as

on this day if he would have been <jn the cadre post in the open line. The 

applicant aggrieved by this re-fixation of pay submitted a representation to 

the competent authority in his department on 1.12.2001 and at the same time 

filed OA No. 816/2001 in this Tribunal for quashing the order dated



21.11.2001 (annexure A-14) by which his pay was re-fixed. This OA was 

disposed of by order dated 21.12.2001 directing the applicant to file a fresh 

representation to the competent authority, who was required to dispose of 

the representation within two months by a speaking order. In compliance of 

this order, the fresh representation filed by the applicant was disposed of by 

the competent authority in his department. The competent authority rejected 

the representation and ordered for recovery of the excess payment besides 

reducing the basic pay. The applicant filed OA No. 422/2002 against this 

order of the department (annexure Ai21). The Tribunal, vide its order dated 

5th August, 2002, allowed the application partly by ordering that the excess 

amount cannot be recovered in view of the apex court's decision in the case 

of Shyam Babu Verma & Ors. Vs. lllnion of India & Ors. (1994 (27) ATC 

121). The Tribunal however, did not interfere with the re-fixation of pay on 

the basis of the presumptive pay. This made the applicant file Writ Petition 

No. 5237/2002 in the Madhya Pradesh High Court, which, while confirming 

the directions of the Tribunal in respect of recovery of the excess payment, 

observed, in its order dated 8.9.2005, that the Tribunal has not given any 

finding on the issue that the re-fixation of pay was done on the ground that
<K. r\

the applicant, while posted in the Railway Electrification Project was holing ^  

an ex-cadre post. Accordingly, the case was remitted to the Tribunal “for 

recording a finding with regard to the future prospect whether the petitioner 

belongs to ex-cadre post”. Therefore, the short question that is to be decided 

by this Tribunal is whether the posting of the applicant in the Railway 

Electrification Project was on an ex-cadre post. The implication is that if it 

was an ex cadre post, reversion to the open line would not give any benefit 

to the applicant for the higher pay that he has been drawing or the higher 

post that he has been holding in the Railway Electrification Project and he 

has to be treated at par with other employees of his seniority in the matter of 

fixation of pay on his coming to the open line, as per FR22(IV)/rule 

1313(IV).
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4. The case was argued extensively by the counsel of both the sides. A 

plethora of circulars and instructions issued by the Railways were also 

produced before us for perusal. j

5. The main argument of the applicant is that on his initial appointment, 

he was posted directly to the Railway Electrification Project and was never 

informed that he was holding an ex-cadre post. He should, therefore, be 

entitled to protection of pay and the rule applicable to ex-cadre posts should 

not be relevant to his case.

6. Opposing this contention, the learned counsel for the respondents 

argued that the Railway Electrification Project does not have any cadre of its 

own and therefore anybody assigned to this project has to be treated as being 

on an ex cadre post. In support of his argument, the learned counsel for the 

respondents drew our attention to RBE No. 115 of 2003 (Annexure AR-I) 

which was issued following the judgment of the Supreme Court dated 

13.1.2003 in Writ Petition (Civil) No. 548/2000 (Inderpal Yadav & Grs. Vs. 

Union of India & Ors.). This case relates to casual employees who were

given temporary status subsequently and were required to work in different
!

projects or in the open line. The Court laid down certain principles on the
i

basis of which their seniority and pay have to be determined on transfer from 

one project to another or on being posted to the open line. Consequent to the 

afore-mentioned ruling of the Apex Court, RBE No. 115 of 2003 was issued 

by the Railway authorities laying down the terms and conditions by which 

the staff working against work-charged posts are to be governed. We are of 

the view that this circular is not relevant to the present case for two reasons. 

Firstly, it deals with work-charged staff and secondly even if it were 

applicable to regular staff also, it would not have been relevant to the case of 

the applicant who was posted in the Railway Electrification Project almost 

20 years before the issue of this circular. The learned counsel also drew our 

attention to Railway Board’s circular No. E(NG)I70SR6/43, dated 13th 

March, 1972 which deals with the “seniority of staff in construction and
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survey department vis-a-vis in regular Department -  Civil Engineering”. 

This circular lays down the principle in  which the seniority of the staff in 

the survey and construction department is to be fixed on its merger with the

open line cadre. This circular also, we find, is not relevant to the instant
i

case, as it nowhere mentions about Railway Electrification Project and there 

has not been merger of the project withjthe open line.

7. Two circulars which deal specifically with Railway Electrification 

Projects have also been brought to our notice. One is E(NG)II-80/RCl/81, 

dated 25.8.1981 which deals extensively with “man power mobilization for 

Railway Electrification projects”. The: other circular is No. E/O/29, dated 

30.9.1988 dealing with “seniority and adhoc promotion of staff working in 

Railway Electrification Organisation”. (The first circular lays down two very 

relevant principles, viz. (i) ad hoc promotions within Railway Electrification 

project will not confer any benefits of seniority and (ii) the staff directly 

reporting to Railway Electrification prpject should be treated as on transfer 

to Railway Electrification project. The second circular permits ad hoc 

promotions within the Railway Electrification projects.

(fi/
8. None of the two circular mentioned above^any where state that the 

posting of directly recruited staff to Railway Electrification project will be 

treated as posting against an ex-cadre post. Instead, the circulars mentioned 

above clearly state that staff reporting directly to a Railway Electrification 

Project will be treated as on transfer tb Railway Electrification Project and 

they are entitled to get adhoc promotions within the project, but these 

promotions will not confer any benefit as regards their seniority in the open 

line. We have, therefore, no doubt that since the posting of the applicant in 

the Railway Electrification Project was done directly on selection, it cannot 

be treated as posting against an ex cacre post. It has to be treated as posting 

on transfer for the purpose of fixation of pay on his reversion to the open 

line. While he will not be entitled to any benefit in respect of seniority



because of his ad hoc promotions in the Railway Electrification Project, he 

will certainly be, on reversion to the open line, entitled to get the benefit of 

FR 22(I)/rule 1313(1) for higher posts held on ad hoc basis in the Railway

Electrification Project in the light of the apex court’s ruling in R.

Swaminathan’s case [UOI and another Vs. R. Swaminathan and others,
!

(1997) 7 SCC 690]. The fixation of pay on reversion to the open line, on 

23.6.1994 as well as on regular promotion therein, therefore, has to be done 

in accordance with the provisions ofFR22(I)/rule 1313(1).

9. In view of the discussion above, we hold that the applicant’s posting 

in Railway Electrification Project directly after selection is to be treated as 

transfer and not as posting on ex-cadre post and he is entitled to pay fixation 

in accordance with the provisions of FR22(I)/rule 1313(1) on reversion to 

and regular promotions in the open line. The matter is disposed of 

accordingly. There shall be no order as to costs.

(Ms, Sadhna Srivastava) 
Judicial Member

. u
(Dr. G.C, Srivastava) 

Vice Chairman
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