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CBmHtt AWOTSTMIIVB TRDDML, JABAIOTR

AppllftfttlOP HOS 408/2002

jabalpur, this the o?5^day of March, 2004

SHRI HADAN MOHAH, H0IBBR V J ;

Mohd« Haseem Siddhi^P^
Date of Birth I8»9«i967
S/o late Bhzar Mohaifflaadf .
HeadBoofcihg derk tS^ce 3?joov^)
R/oIIO im394> ITflsr Sitjhash Hagar, ,.vApplicaBt
Bhopal ®EP)«

(By Advocate: Shri !• !Eripathi)

-versus-

1. Union of India through
Secret ary.
Ministry of Railway,
Hew Delhi*

2. Cteneial Manager,
Oentral Railway,
Kumbai 0*S*f*
Mumbai (M*3*)

3« Chief COBBiercial Manner
(Appellate Authority)
OeBBral Manager's Office,
Mumbai C*S*T*, - , .
Mumbai — 4OO 001 iM#S*)i*

4, Divisional Railway Manager,
Central Railway,
Bhopal Division,
Bhopal ims)*

(By Advocate: Shri H*B*3hrivastava)

0 R P B R

Bv 3hri Madan Mohan* Member (j):

By filing this 0#A« the applicant has sought for the

followii^ main rel iefs:-

i)

• Responden

to set aside the punishment order dated 29*10^^

ts

ii)

1
(Annexure A/l) and appellate order dated 3*4*2^2
(Annexure A/2) and the recoyery order dated 13th Sept*,
2000 (Annexure A/5)*^

Consequently, command the respondents to reinstate
the applicant with fhll back W^es and other cons^
quential benefits as if the aforesaid impugned orders
are never passed^

iii) The respondents be farther directed to refund thi||
amount of recovery already made alongwith interest

A
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on delayed paymenfci»1

2* She brief facts of the case are that the applicant was

initially appointed on compassionate ground in lieu of his

father who died in harness on 8iivi9a7 on the post of Ccmmerclal

derl^- He was promoted as Senior Booking Clerk in Septmhep* 1990

and he was further promoted as Head Booking Clerk w»e*f» 51st

March* l998w His service c&reer had been clean and uriblemishedf

except the present disciplinary proceedings*

2*1 The applicant was shocked to receive a charge-sheet dated

1.11*1999 under Kule 9 of d&A Rules for Imposir^ a major

penalty* The said cte-rgesheet was issued to the applicant on

the basds of an alleged incident which took place on 26.2.199TS

It is learnt that the said incident was enciuired into by the

Travelling Inspectoi^tof Accounts ("^or short, TIA) who submitted

his report on 29*6*l99&» The said fact finding inquiry was

conducted by the said TIA, Shri R«E«ShaxiBa* The ^plicant was

not given any opportunity but in the said report, the TIA

found the applicant, Shri Albert Tigga and Shri S»E*Dubey,

the then Chief Booking Supervisor to be involved on the

strer^h of this fact finding inquiry conducted by the TIA,

the applicant is chargesheeted by the chargesheet dated 1*11*1999*

But no action had been taken inspite of the report of the TIA

against S/Shri Albert Tigga and S.E*Dttbey* No chargesheet,

show cause notice or punishment is inflicted on them* The applicant

alone is picked up and chosen for disciplinary action and an

Enquiry Officer was gqipointed who started ©widlry w*e*f. 9*6*2000

after more than three years of delay, without any justification

for inordinate and improper delayf' The applicant denied the

cterges in tot0 and demanded certain documents*

2*2 In the meantime from September, 2000 the department

suddently started recovering an amount of Rs* 4000/- per month

frcm the salary o^ the applicant* The applicant las categorically

submitted that before inflicting and starting recovery frcm

September, 2000 to the tune of Rs. 4OOO/- per month, no qppoi^



tunity of any nature has been given to the ar^pli^nt^? Ihe

applicant, at no point o*' time, has ever actoitted':that any

loss or shortage had taken place because of his mistake

Ihe said illegal recovery continued for 14 months* No

recovery could have been made from his bonus but the respondents

recovered an amount of jasW 4690/- ffom the bonus also* Without

affording an opportunity, recovery could not have been imposed

on the applicant* It is against the principles of natural

justice* On the one hand the asiijffex^ continued and on the

other hand the disciplinary proceedings were initiated by

conductii^ a maj or penalty enquiry against the applicant!!

The applicant preferred a renresentation and a rsninder to

stop the recovery but no heed was paid to the said r^resei>"

tation and the saae were went in vain!

2*3 In the departmental enquiry, no presenting officer was

appointed to present the case of the prosecution! The enquiry

officer htosel"'' acted as a Present i*^ Officer as well as took

the burden to pro^e the charges on his shoulders! In other

words the enquiry officer combined himself as a prcsecutor

and a judge* The enquiry officer did examination-in-chief of

the prosecution witnesses and left no strone unturned to

prove the charges as a Presenting Officer against the applicant!

Thus, the principle that'justice is not only to be done but

also seen to be done'is grossly violated as well as the

principles of natural justice and fairness* The applicant,

in the enquiry, pre'^'erred a representation whereby he demanded

the documents such as Tcnicher Entry Book dated 26.2.1997 and

27.2*1997 and Cash Remittance Note dated 27.2.1997 and 1st,

2nd 4th, 6th, 7th, 10th and 11th March, 1997. But neither

these documents were supplied nor peimitted to be inspected

by the ̂ plicanty while the seme were necessary for separating

the wheat from chaff and to ascertain as tpifho is the guilty
of the charges.
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3*4 respondents on the pressure and dictate» obtained

the statements of witnesses behind the back of the s5>plioant

ewdn before conducting the departmental enquiry* All the

prosecution witnesses were the railway employees and were

working under the Eailway Administration and under their

pressure they lAd no other option but to write as per the

directions and pressure of the department* She applicant

before conclusion of the enquiry submitted his defence brief

on 18.5.2001. The enquiry officer submitted his findings

which were served on the applicant; alongwith show cause notice*

Against the said enquiry officer's renort the applicant

submitted his represent at ior^i' The disciplinary authority

in'O.icfeed a major punishment of removal from service on the

applicants vide its order dated 29*10.2001* Reeling aggrieved

with the said disciplinary authority's order# the applicant

preferred an appeal on 4*12.2001 to the appellat e authority#

who in turn# rejected the same by order dated 3*4*2002*

The enquiry officer has treated the story of prosecution

as a gospal truth and without considering the applicant's

defence held him guilty^ The enqyiry officer has ccmpletely

failed to see the categorical defence of the applicant that

there was no entry of alleged double payment inBht^al

Booking Office, Jhansi Cash Office or on Bhaykhala ECCC

Society where these records are maintained am ware required

to be forwarded by Shri Tlgga. Thus the whole disciplinary

proceedings are bad in law and the punishment is Imrsh#

excessive and disproportionate# and the same is liable to

be quashed and set aside*

3* Heard the learned counsel for both the parties and

perused the material available on record*

4*' It is argued on behalf of the applicant that the whole

procedure adopted by the respondents during enquiry was

against the mandatory provisions of law as no Presenting

Officer was appointed* Enquiry officer alone cannot function
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as Enquiry officer as well as presenting officer while
conducting the enquiry*

5, our attention has been drawn to the order passed by

this Tribunal on 12.2.2002 in OA No. 271 in the case of D.Nayak

vs. Uol & ors. the relevant portion of which is reproduced

belowj-

"4. we have given careful thought to the
rival Contentions of the parties. In our
Considered view it has not denied that the
inquiry has been proceeded against the
applicant by appointment of the Inquiry officer
but no Presenting officer has been appointed.
The prosecution evidence has been presented
by the Inquiry officer and in this manner,
he assumed the role of a presenting officer
as well as Inquiry officer. In our considered
view, the ratio laid down in Ram Singh's case
supra that the Inquiry officer cannot act both
as a prosecutor and as a Judge at the same time
which is sufficient to vitiate the departmental
proceedings

cur attention has also been drawn to the Tribunal's order

dated 30.4.2002 in o.A. No. 463/1996, the relevant portion of

which is reproduced as under

"5. we have heard the learned advocates for the
parties and have gone through the records. This
is admitted that no presenting officer was
appointed, cur attention was drawn toxvards the
copy of evidence of witnesses recorded by the
enquiry officer as Anneuxre A-2 to Annexure A-7•
That indicates that the enquiry officer himself
cross-examined the witnesses at length. It is
true that an enquiry officer can cross-examine
the witnesses to clarify any ambiguity but it
does not mean that the enquiry officer would take
the place of presenting officer. The learned
counsel for the applicant placed reliance on the
decision of principal Bench of CAT reported at
(1990) 13 ATC 447 (Brahm Singh vs. Uol & ors.)
where it was held that the cross-examination of
witnesses in a disciplinary proceeding by the
enquiry officer, vitiated the proceeding as the
Enquiry officer assumed the role of both judge
and as Prosecutor, similar viev; was taken by
this Bench of the Tribunal in case of Ram Singh
Vs. union of India & ors. reported at 1996 M.P .L.S.R.128."

6. Learned Counsel for the respondents has argued that

no prejudice has been caused to the applicant by not appointing

the presenting officer and has drav;n our attention to the

judgement of the Hon'ble Supreme Court rendered in the case of

State of U.P. & ors. vs. RSmesh Chandra Manqalik,reported

in (2002) 3 SCC 443 in which it is held that:

"A. Service Law -Departmental e^uiry - Natural justice -

^ .



Non-furnishing of copies of relevant documents to
delinquent alleged - Delinquent failing to point
out any particular document made use of by inquiry
officer for establishing the charges, copies of
inspection of which had not been allowed by the
Department - No submission advanced by the delinquent
regardihg prejudice which may have caused to him
by non—supply of document, if any — Department
submitting" that no material, '.or-document had been
relied upon by the enquiry officer, copy or
inspection bf which had been not allowed to the
delinquent-High Court also had not gone into the
question of relevance of the documents, copies
whereof said to have not been supplied and consequent
prejudice, if any caused to the delinquent - Held,
finding of High Court that principles of natural
justice have been violated for non-supply of
documents to the respondent - delinquent non
sustainable

7. After careful consideration of the rival contentions

of the parties, we find that it is not denied that the

inquiry has been proceeded against the applicant by

appointment of the Inquiry officer but no Presenting

officer has been appointed. It is also not disputed by the

respondents that the prosecution evidence has been presented

by the inquiry officer and in this manner he assumed the role

of a Presenting officer as well as Inquiry officer. It is

the settled position of law that Enquiry officer cannot act

both as Prosecutor and as a judge. Hence, this is sufficient

ground to vitiate the departmental proceedings. The judgements

cited by the applicant also support his case rather the

judgement cited by the respondents is not applicable to the

facts of the present case.

8. In view of discussions made above and reasons recorded,

we partly allow this o.A. and set aside the impugned orders

dated 29.10.2001 and 3.4.2002 passed by the disciplinary

authority and appellate authority respectively. The case

is remitted back to the disciplinary authority to conduct

the enquiry against the applicant from the stage of appoint

ment of the Presenting officer. No costs.

(MADAN^OHAN ) (j^.p .siNGH)
Member(J) Vice Cha;^rman

/na/
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