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HON'BLE SHRI M.P.SINGH, VICE CHAIRMAN
HON'BLE SHRI MADAN MOHAN, MBBER (J )
Mohd. Naseem éiddhiqui,
Date of Birth 18+9.1967
S/o late Nazar Mohammads
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R/0 LIG II:)E..,,V394, New Subhash Nagar,

Bhopal (@)% |
(By Advocates Shri Ve Mripathi)
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1. Union of India through
Secretarys
Ministry of Railway,
FNew Delhi.

2e Generel Manager,
Central Railwav,
Mumbal CeSeTe
Mumbai (M.Se)

3, Chief Commercial Manager
(Appellate Authority)
General Manager's 0ffice,
Mumbal CeSeTey -

Mumbai = 400 001 (M.Se)e

4 Divisioral Railway Mamager,
Central Railway,

Bhopal Division,
Bhopal {(MP). +seR@sSpONients

(By Advocate: Shri H.BeShrivastave)
ORDER
By Shri Madan Mohan, Menber (7)3

By filing this O.A. the applicant has sought for the

following main rel iefgi~

i) to set aside the punishment order dated 2951042001
Annexure A/1) and sppellate order dated 3.4+2002
Annexure A/2) and the recovery orderdated 13th Sept.,

2000 (Annexure A/5)+

1i) Consequently, cammand the respondemts tc reinstate
the applicant with full back es and other conse=

quential benefits as if the aforesaid impugned orders

are never passeds
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1ii) The respondemts be further directed to refund the =2
amount of recovery already mede alongwith interest ™
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on delayed payments

2, The brief facts of t he case are that the applicant was
initially appointed on compassiomte ground in lieu of his

father who died in harness on 8¢ 141987 on the post of Commercial
Clerki He was pramcted as Senior Booking Clerk in Septmmber, 1990
and he was further promoted as Head Booking Clerk wee.fe 3ist
March, 1998 His service mreer had been clean and unblemishedy
except the present disciplinary proceedingse .

2.1 The applicant was shocked to receive a charge=sheet dated
1¢11¢1999 under Rule 9 of D&A Rules for imposing a major
pemaltys The sald chargesheet was issued to the applicamt on
the basis éf an alleged incident which took place on 25.2.1997‘3‘
It is learnt that the said incident was enduired inmto by the
Travelling Inspectoro? Accounts (For short, Tﬂ) who submitted
his report on 29.6.1998.‘ The said fact finding inquiry was
conducted by the said TIA, Shri R.K,Sharmae The applicant was

not given any opportunity but in the said report, the TIA

found the arplicant, Shri Albert Tigge and Shri S.K.Dubey,

the then Chief B ooking Supervisor to be involved on the

strength of this fact finging inquiry conducted by the TIA, ‘
the applicant is clargeshested by the chargesheet dated 1e11¢1999
But no action had been taken inspite of the report of the TTA
against S/Shri Albert Tigge and S.KeDubey. Ko chargesheet,

show causewtice or punishment is inflicted on thems The applicant
alone is picked up and chosen for disciplinary action and an
Enquiry O0fficer was appointed who started smuiry weesfe 94642000
after more than three years of delays without any justif:;.cation
for inordimate and improper delays The applicant denied the
charges in toto and demanded certain documentsy

2.2 In the meantime from September, 2000 the department
suddently started recovering an amount of Rs. 4000/= per momth
fram the salary o the applicante The applicant has categorically
submitted that befare inflicting and starting recovery fram
September, 2000 t0 the tune of Rs. 4000/- per momth, no oppore
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tunity of any mature has been given to the a~plicamte The
applicant, a2t no point of time, has ever admitted'that any
logs or shortage had taken place because of his mistaked
The said illegal recovery contimed for 14 months. No .
recovery could have been made from his boms but the respondents
recovered an amount of Rss 4680/= ffom the boms alsos Without l
affording an opp ortunity, recovery could not have been imposed
on the applicants It is against the principles of mtural
Jjustices On the one hand the rérovéry conmtimied and on the
other hand the disciplinarv proceedings were initiat ed by
conducting & maj ar pemlty enquiry against the applicanty
The applicant preferred a revresentation and a reminder to
stop the recovery but no heed was paild to the said represen-
tation and the same were went in vairy |
2¢3 1In the departmental emjuiry, no presemting officer was
appointed to presemt the case of the prosecutions Theﬁ exquiry
officer himsel* acted as a Presenting Officer as well as took
the burden to prove the charges on his shouldersy In other
words the enquiry officer combined himgelf as a prosecutor
and & judges The emquiry officer did examination-in-chief of
the prosecution witnesses and left no strone unturned to '
prove the charges as a Presenting Officer against the applicants
Thus, the principle that'justice is not only to be done but
also geen t0 be donetis érossly violated as well as the
principles of natural justice and fairnesss The applicant,
in the emquiry, preferred a representation whereby he demanded
the documents such as Voucher Enmtry Book dated 26e2.1997 and
27.2+1997 and Cash Remittance Note dated 27.2.1997 ang 1st,
2nd 4thy 6th, Tthy, 10th and 11th March, 1997. But neither
these documents were supplied nor pemmitted to be inspected
by the applicanty while the same were necessary for separating
the wheat from chaff and to ascertain as toWho ig the guilty
of the charges.
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2.4 The respondents on the pressure and dictate, obtalned
the statements of witnesses behind the back of the applicant
evan before conducting the departmental enquirys All the
prosecution witnesses were the railway employees and were
working under the Railway Administration and under their
pressure they Bad no other option but to write as per the
directions and pressure 0f the departmente The applicent
before conclusion of the emquiry submitted his defence brief
on 18,5.2001+ The emiuiry officer submitted his findings
which were served on the epplicant alongwith show cause notices
Against the said emduiry officer's remort the applicant
submitted his representations The disciplinary authority
inflicted & major punishment of removal from service on the
applicanty vide its order dated 29+10.2001. Feeling aggrieved
with the said disciplinary authority'’s order, the applicent
preferred an appeal on 4.12.2001 to the appellat e authority,
who in turn, rejected the same by order dated 3.4.2002.
The enquiry officer has treated the story of prosecution
as & gospal truth and without comsidering the applicant!s
defence held him guiltysd The emwiry officer has campletely
failed tos ee the categorical defence of the applicant that
there was no entry of alleged double payment in Bhopal
Booking Office, Jhansi Cash O0ffice or on Bhaykhala ECCC
Society where these records are maintained am were redquired
to be forwarded by Shri Tigga. Tlus the whole disciplimary
proceedings are bad in law and the punishment is harsh,
excesslve and disproportionate, and the same is liable to
be quashed and set aside.
%« Heard the learned counsel for both the parties and
perused the mgterial available on recorde
4¢ It is argued on behalf of the applicant that the whole
procedure adopted by the respondents during emguiry was
against the mandatory provisions of law as no Presenting -

O0fficer was appointeds Emquiry officer alone cannot function
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as Enquiry officer as well as presenting officer while

conducting the enquiry.

5. our attention has been drawn to the order passed by
this Tribunal on 12.2.2002 in OA No. 271 in the case of D.Nayak
vs. UoI & Ors. the relevant portion of which is reproduced

belows=-

n4, we have given careful thought to the

rival contentions of the parties. In our
considered view it has not denied that the
inquiry has been proceeded against the
applicant by appointment of the Inquiry officer
but no Presenting officer has been appointed.
The prosecution evidence has been presented

by the Inquiry officer and in this manner,

he assumed the role of a Presenting nfficer

as well as Inquiry officer. In our considered
view, the ratio l2id down in Ram Singh's case
supra that the Inguiry officer cannot act both
as a Prosecutor and as a Judge at the same time
which 1is sufficient t~ vitiate the departmental
proceedings .®

cur attention has also bzen drawn tc the Tribunal's order
dated 30.4.2002 in 0.A. No. 463/1996, the relevant portion of
which is reproduced as under:-

"5, we have heard the learned advocates for the
parties and have gohe through the records. This
is admitted that no presenting offlcer was
appointed. our attention was drawn towards the
copy of evidence of witnesses recorded by the
enquiry officer as Anneuxre 2-2 to Annexure A-7.
That indicetes that the enduiry officer himself
cross-examined the witnesses at length. It is
true that an enquiry officer can cross-examine
the witnesses to clarify any ambiguity but it
does not mean that the enquiry officer would take
the place of presenting officer. The learned
counsel for the applicant placed reliance on the
decision of Principal Bench of CAT reported at
(1990) 13 ATC 447 (Brahm singh vs. U0OI & Ors.)
where it was held that the cross-examination of
witnesses in a disciplinery proceeding by the
enquiry officer, vitiated the proceeding as the
Enquiry officer assumed the role of both Judge
and as Prosecutor. Similar view was taken by
this Bench of the Tribunal in case of Ram Singh
Vs. Union of India & ors. reported at 1996 M.F.L.S.R.128."

6. Learned counsel for the respondents has argued that

no prejudice has been caused to the applicant by not aprointing
the presenting officer and has drawn our attention to the
judgement of the Hon'ble Supreme Court rendered in the case of

State of UL . & Ors. vs. Ramesh Chandra liangalik, reported

in (2002) 3 sCC 443 in which it is held that:

"A. Service Law -Departmental efuiry - Natural justice -
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Non-furnishing of copies of relevant'documents to

delinquent alleged - Delinquent failing to point

out any particular document made use of by inquiry

officer for establishing the charges, coples of

inspection of which had not been allowed by the

pepartment - No submission advanced by the delinquent

regardihg prejudice which may have caused to him

by non-supply of document, if any - Department

submitting that no material, “o6r-document had been

relied upon by the enquiry officer, Copy oOr

inspection bf which had been not allowed to the

delinquent-High Court also had not gone into the

question of relevance of the documents, coples

whereof said to have not been supplied and consequent

prejudice, if any caused to the delinquent - Held,

finding of High Court that principles of natural

justice have been violated for non-supply of

documents to the respondent = delinquent non

sustainable."
7e After careful consideration of the rival contentions
of the parties, we find that it is not denied that the
inquiry has been proceeded against the applicant by
appointment of the Inquiry officer but no Presenting
officer has been appcinted. It is also not disputed by the
respondents that the prosecution evidence has been presented
by the inquiry officer and in this manner he assumed the role
of a Presenting officer as well as InGuiry officer. It is
the settled position of law that Enquiry officer cannot act
both as Prosecutor and as a Judge. Hence, this is sufficient
ground to vitiate the departmental proceedings. The judgements
cited by the applicant also support his case rather the
judgement cited by the respondents is not applicable to the
facts of the present case.

8. In view of discussions made above and reasons recorded, i
we partly allow this 0.2. and set aside the impugned orders
dated 29.10.2001 and 3.4.2002 passed by the disciplinery
authority and appellate authority respectively. The case

is remitted back to the disciplinary authority to conduct

the enguiry against the applicant from the stage of appoint-

ment of the Presenting officer. No Costs.
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(MADAN TOHAN) (ry:rp «SINGH)

Member (J) Vice Chairman
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