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central administrative tribunal^ j^RAT.ptm
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\

' ̂  Original ADPllGat-lon No>36| onno
y Jabalpur. this the I8th day of August, 2003

«.n.hif

Banshllal.s/o Late L^a Ram.

E/o Santoshl Nagar,House No 2si/in

2S.SSs&"^-'-«^S22£i.
(By Advocate - shri S.Paul) "

^.^TRla^fSiar"*3. The Divisional RlyiManager.SE Rly.silaspur
4» Wie Chief Workshop Manager w r a n/ n *

south Eastern Rail«!^R||^i,^-'^*®'
(By Advocate - Shri M.M.BanerJl) Ndents

order (Or
** mLA-LBy, "•c-Verma.Vice eh,<,-„an(ji,d<..<.,._

fly this original ApplioaUon the applicant has

orderel to r^" «fl-'8.984/. has beenrecovered from the setUement dues of
the applicants

The applicant joined the respondents^service
on 1S.S.1964 and superannuated on 31.3.2002. After
.~uAacn the respondents passed the i„
order dated lS.4.2002(Annexure-^a) for recovery of the
-tount. The impugned order shows that pay of th
- wrongly aPP^osnt

What should have been „ higher than,
fl*ed as per rules* After'the

superannuaUon of the applicant, the ewc«i, '<"<i. tne excess over payment
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was «,rksa out ana was airected to be'reoovarea tro»
the appucant.s setuea.ent aues. Hence, tbis o...

Ihe responaents' case Is that whan the
eppucant was as TechnXcXan o„a..xx his p.,
was a UP b. ,x.n. sX. Xnete™,^
.400/. xn the scale of Rs.330.480 at par wXth hx.

XmmedXate Junior who was arawXna M h
abolXo „<• ® than theapplicant# Accordina tooing to the responaents the steppXnc
<«> was aone abe to revision ns
was taken , seniority as the aeclslonPiece in ̂  joint neeung heia with the J.
and representaUves of the Head "hlons

tne Heaaquarters office vw.
result thereof was thac ..u

tiiat the apDlicant-»o

on 25.9,1980 at RS.400/. Whereas hii>een flxea at Hs.345/.. xn,e J
the applicant conti wrong fixation of pay,appiicant conUnued to draw the hinh,
his superannuaUon. Hence the order of
made, recovery was

Oounnei for the parties hx^vsa k
length, at

The learned counsel for the anm i
challenged the flxaUon of applicant hason of pay Indicated in 4.k
Impugned order with * ed in thewith effect from lono «uthe learned counsel h,r the a^I
Psi' ot the applicant was correcufiT

the anount drawn by uhe appUcanT^-rered, xhe second subsUsslortf ̂  r" "
the applicant Is that the ^earned counsel

Observed the prlnci "»Pondents have notwe principle of nai-nr. i .
ePPi^cant was not given any stw

respict: to theorder. The aubadsalon Is that aa 1
^Wh hy the applicant ha k

ePPXlcant has heen used UP hy the ,ppXfu«,t
°«td



1980 till his reur«,eat. the r
"MxJe from the retirai d ®<»very cannot be"tlral huea of the applicant.
«• The appUoant's fixation of pay as
respondents, was i ^ y» as per thets. was wrongly done with effect from
25.9.1980. Thus, for about t

anout two decades
fixauon oonunued and the aooit

^ant used to r?»»»»unt every tin his s "

" -
■» - ="• «
"as Passed. i«IP«gned order
J It is strange to note that t
decades the Department kept on paying^r"
- SPPiioant and no audit objection "
'Sised during this period of two deo d
SPPllcanfs case was not "
"stutory audit, after th "
^^-.2001 the Department issrthTi

to, recover an amount of ps "
applicant's gratuity, after withholdi'

fsst Of the gratuity amount 1
been pajld to the » it has been told has„ Jff M ?^'P2icapt. Bven if tK. ^"as not correctly done «ixaUon
.  ' ; ' i ITfrT^f^® the year 1QOObbe ^plioapt for the last '

- used UP hy

f4a gratuity as the'appu''^^^^*^ his retlrematPaoper to fe^JI'^r e
and to meet amily and other depend^ni."hher requirements. « .u °®P'«dsotsutly fixed In i980. it was open te ^ °°"®'

examine the same within at '^^spondents to
reasonahJLe t^mA j

pay oorrecUy.aad It be done thi ^o fix the*  "ould not have put
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the applicant to the misery which he would now face

when the amount has grown up to more than Rs»78»000/«>«

Consequentlyf in our view* the impugned order so far as

it relates to recovery itm n"ii cannot be sustained*

On this point* the learned counsel of the applicant has

placed reliance on a decision of the Apex Court in the

case of Lakshmi Naravan Mokhopadhvavv Vs.IJnion of India

and others.2992«iii~LLJ 527* m the cited case the

appellant had taken voluntary retirement but was not

paid the full retiral benefits and an amount of

Rs*49*536/-was to be recovered from gratuity as the

appellant therein had allegedly supplied excess material.

The Apex Court held that the said amount could not have

been recovered as the respondaits had not afford^ any
opportunity to the appellant^ The order of recovery was
found not sustainable* The Apex Court* there fore, directed

the respo^i^enta to pay the ̂ unt wi^n two months with
an'amnnnt.of al'o directed

to be in lua,, SUB in ad,UUon to the above amount.

The impugned order cannot be sustained on the

ground of not following the principles of natural Justice.
If the respondents were to refix the pay of the ̂ plicant,
the same should have been done after affording the
applioMt w opportunity by giving a show cause. As
no show^cause was given, the respondents. acUon cannot
be upheld, in the o.A. it is categorically mentioned that
before issuance of the order dated 15.4.2002 no opportu,
ty Of any nature was given to the ,ppUcs„„ ̂

cause notice was given; and no opportunity as per the
iple of natur^ jljstice was afforded,though the

order,|^ugned^in_the .^^enta^ls civil consegu«.ce.. m

^ilalt'^'' 'Wb etated that theepplicant was verbally intis^ted by the officej it is

Contd,***5/-
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strange that though the applicant's pay was being
refixed with effect from September«l980 but still
no Show cause notice was given. OonsequenUy on this
ground alone, the impugned order cannot be held as valid.

9. The learned counsel for the applicant sobmitted
that the applicant be granted interest on the recovered
eoount and be also allowed the cost as was allowed by
the Apex court in the case of MuJchopadhyay(supra),
we have considered his submission and we are of the

w that interest and cost cannot be awarded at this
stage as we propose to allow the respondents to give a
show cause notice to the ̂ pUoant with regard to his
fixation Of pay with effect from 1980 and thereafter
to decide the issuei OonsequenUy. fixaaon of pay
«stter is not being,finally decided here at this stage.
Ths fixatAon of p&y inatter i a .ai'ay matter is required to be finally
settled, ̂jit^..ai affect the pension to be drawn by
the applicant n.ter his superannuaUon. We.therefbre.
leave the matter of interest and cost open.

10. we are also of the view that during the period
the matter regarding fixaUon of pay is finally decided
hy the department, the applicant would be entitled to
pension only on the basis of pay fixed at Rs.6650/..
in case.however. the applicant succeeds, in his claim.
hefore the department, he would be entiUed to claim
the arrears*

11. In View Of the discussion made above, the
0.h i allowed to the extent that the order i'^Lned

the Aunexure-a-l dated 15.4.1002 is gnashed. The
respondents are directef^ ^ ^ ,directed to pay back the withheld amount
to the applicant within a period o<= .U.11 a period of two months. The

«>ntd,„..5/.
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respondents may within the aforesaid period of two

months give a show cause notice to the applicant with

regard to the revised pay fixation and after considering
t

the reply of the applicant decide the issue within a

period of three months thereafter. The decision so taken

shall be communicated to the applicant. In case the

applicant has any grievance against the same, he would

be at liberty to approach the Tribunal after exhausting

his departmental remedy. Costs easy.

rkv.

(Anand Kumar Bhatt)
Administrative Monber

(D,c«Verma)
Vice Chairman(Judicial)

ijeaidWi 3fr/sia„.„
OTsJf^TcT:-

(1) ̂ ririq, OTOTpra arr
(2) Efe-drcraP! ̂
(3) qk-tSI ^ ZFCTncI ^

sTOtnrr, , taapig? pnratj^
TOsn ua ^

\ssmil^


