CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH
CIRCUIT SITTINGS 3 BILASPUR .

Original Application No,343 of 2002

T .—"*\";\""’%
(,Ing_@ this the 22nd  day of July, 2004

&

Hon'ble Shri M.P.Singh - Vice Chairman
Hon'ble Shri Madan Mohan ~Judicial Member

P.K.Chakraborty, aged 49 years,

son of P.C.Chakraborty, resident of

Qr.No.116/1, Railway Colony.

Durg (Chhattisgarh) - APPLICANT

(By Advocate - Shri V.G.Tamaskar)
Versus

1. Union of India through Secretary,
Ministry of Railways, Rail Bhawan,
New Delhi, .

2, Chlef Engineer (Construction) South
Eastern Railway,Bilaspur(Chhattisgarh).

3., Deputy Chief Personnel Officer(COntfruction). .
South Eastern Railway, Bhuwaneshwar(Orissa) « RESPONDENTS

(By Advocate - Shri M,N,Banerji)

ORDER

By M.P.Singh, Vice Chairman -
By filing.this Original Application, the applicant

has sought the following main reliefse

(1) ¢o squash Annexure-A-4 dated 9.8.2001 as being
void,illegal, arbitrary and opposed to law.

(i1) .. .declare that the action of the respondents
in posting and absorbing the services of the
applicant in open line in the grade of Khalasi
is untenable in the eyes of law.

(ii1) ...direct the respondents to post the applicant
on transfer for absorption to the Open Line in
_ the grade of Supervisory Mistry Grade II
) (4000-6000) because of the service conditions
remaining unchanged except loss of seniority.

(iv) . . .direct the respondents to grant consequential
benefits such as arrears of salary in the higher
scale of 4000-6000, pay fixation and proper

fixation of senigrity in the grade of Supervisor
Mistry Grade II in Open Line,

(vi) «sedeclare that the applicant,by virtue of
having worked for more than sixteen(16) years
in the grade of supervisor Mistry(4000-6000)
after having been appointed by due process of
law, is entitled to permanent status/confirma-
tégn as such and cannot be termed as temporary/
aahocs

(vii) ...quash the impugned order At.19.,4.02(A<7) %,.
2. The brief facts of the case are that the applicant
was initially appointed in the South Eastern Railway on

:§1if:?. 80 as casual Painter under the Construction Department
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Subsequently, he was granted régular pay scale of Rs.260=400
with effect from aApril, 1981, He was conferred with temporary
status wee.f. 1.1.1983 with all admissible benefits, In 1986,
a trade test for screening the inservice employees for promotion
to the post of Sﬁperviser Mistry Grade-~II was conducted by t he
District Engineer (Construction) South Eastern Railway; The
applicant successfully passed the trdde test as a result of
which he was promoted: as Supervisor Mistry Grade-II(temporary
status) w.e.f, 1.9,1986 in the pay scale of Rs,330-560., Subse-
quently, this pay scale of Rs,330=-560 was revised to
RS.1200-1800 on the recommendations of the 4th CPC Wee.f.1.1.86;
and on the recommendations of the 5th CPC it has been further
revised to R8,4000-6000 w.e f, 1.1.1996. According to the
applicant, he has been working all along in the Constuction
Department. The respondents vide their letter dated 15.,6,.,2001
(Annéxure-apz) invited options from willing Group *C’' and ‘D'
employees to go on transfer to Open Line in the South Eastern
Railway as per their choice for permanent absorption by
accepting bottom seniority in the present easg: In pursuance
of this, the applicant has submitted his option for absorption
in the present grade of Supervisor Mistry Grade-II(Rs,4000-6000)
bf accepting the boﬁtom seniority in the Open Lihe at Durg
Station. In pursuance of this option given for absorption in
the grade of Supervi sor Hist}y Grade-II, he was awaiting his
permanent absorption in the Open Line. However, the respondents,
all of a sudden, issued the impugned order dated 9.8.,2001 whereby
the applicant was transferred as Khalasi in the grade of
R8,2550-~3200 (Annexure-A-4)., Aggrieved by this, he filed a
representation dated 7.9.2001 (Annexure-A~5) to respondent no.2
on the ground that he ceuld not be absorbed in the grade of
Khalasi, which is much lower post, as compared to the grade of
Supervisor Mistry (Rs.4000-6000) . Moreo;ér, the gr:gg7§gs§ha1asi
was never held by the applicant in his entire service career,
The aforesaild representation of the applicant has not yet been

decided by the respondents and the applicant has not joined the

w\apest of Khalasi. The applicant has further stated that erroneously
N
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the order dated 17.1.1998 (Anne xure-R-1) was issued which
on objection being raised, was'modified by subsequent order
éated 19,3.1998 (Annexure-A-G) restoring the temporary
status of the applicant as Supervisor Mistry.till the
selection is conducted. The learned counsel has contended
that since the applicant was appointed by way of premotion
to the scale of Rs.330-560 (pre-revised) after following
the due process of law, i.e. prcscribedltrade test, the
impugned order dated 19.4.2002g reverting the applicant to
the scale of Rs8,2550-3200 is arbitrary and illegal, Since
the respondents:have reverted him to a lower post in the

Open Line, he has filed this 0O.A.

3. The respondents in their reply have stated £hat
the staff declared surplus fe the'requirement have to be
repatriated to their parent Divisions., The staff borne
against 40X PCR pest have to bc'adjustcd in different _
Railways in the'capacity in which they are regularised with
bottom seniority. The applicant was regularised as Khalasi
in the scale of Rs, 2550-32000n1y. He was promoted te

Supervisor=II on adhoc basis, which is purely temporary and

he has no prescriptive right to claim the facilities of

his promotion either in Open Line or in Construction Division.
The applicant along with several other staff has been absorbeds
in Open Line in his regular/substantive capacity.

K The respondents have stated that one Shri M.A.Rahmano
Erector, who was working in the scale of Rs.4000-6000 has
clearly added a few lines for his unwillingness to accept the
Grade ‘D' category. If the applicant was unwilling to accept /
Grade'’D' category, he should have given similar option.Rathes.
the applicant in his offer of option has accepted the tetms‘
and conditions for absorption in Grade-D category. According
to the respondents,no empdeyee is having any claim on the
adhoc promotion because this may be discontinued at any time
without prior notice/intimation. However, the representation

of che applicant dated 7,9.2001 is pending for consideration

E ﬁ and before any decision could be taken, the applicant has
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filed this O.A..The~respondents have further contended
that "even in continuation in construction organisation
the applicant must be reverted to his regular status if at
all he is not willing to be absorbed in open line S.EJR&?;'
Bilaspur Division on closer of the section and reducﬁion of
cad:ef o
3.2 It is further submitted by the respondents that
though the applicant'was'appointed in Gr.-C as Painter in
casual»capacity. he Qas'screened and regulariséd as Khalasi
in Gr-D in scale Rs,2550-3200 with his full censent and
signature in the offer of appeintment. Hence his claim to
be absorbed in Gr.-'C' in existing casual capaéity and
net in Gr.-'D' is not 'a éceptable. However during fixations
he will be eligible for the incremental benefit for the years
of service rendered since temporary status.".
4. We have heard the learned counsel for both the
parties, The learned counsel for the appliéant has
ﬁubmitted that the applicant has worked all along for 16 years
in Group-C pest in the Constmuction Division of the S.E.Rly.
He has also been given option for his absorption in-Open Line
accepting bottom seniority 1n'Group-aKg;i}. He, therefore,
cannot be consiéered for absorption in Group-D post of Khalasi-

the post which was never held by him,

5. On the other hand fhe learned counsel for the
respondents has stated that the applicant was working in
Group~-C post in Construction Division only in temporary
capacity. He has given option for his abSorption in Open Line,
He has been considered for absorption against Group-b post

for which he has given his acceptance. Accordingly, he has

been appointed in Class-IV category pest vide order dated
17.1.1998 (quyAannexed with the reSpcndents' reply) .He,
therefore. cannot at this stage tnrnmi.round and claim

absorption in Open Line in a Group-C post,

6. We have given careful consideration to the arguments

of both the leamned counsel.
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7. The question for consideration is whether the
applicant is required to be gbsorbed in Group-D post with

bottom seniority when he has opted for absorption against

the circular issued by the respondents for absorbtion of
Group-C and Group-D employees. The learned counsel for the
applicant has relied upon various decisions of the Hon'ble
Supreme Court which we find are not relevant to the issue
involved in the present case, The l=arned counsel for the
respondents has also relied upon the Full Bench decisions

of this Tribunal in the cases of Aslam Khan Vs,Union of India
and others, 1997-.2001 A.T.Full Bench Judgments 157, and

Ram Lubhaya and others etc,etc, Vs.Union of India & others,
1997-2001 A.T.Full Bench Judgments 152,

8. We find that vide Memorandum No.PB/CON.RES/60%/PCR
dated 31.12.1997/2.1.1998 the applicant was absorbed against
60% Permanent Construction Reserve Posts in Group-D category.
The applicant has also accepted the terms and conditions for
absorption in Group-BD as mentioned in his appointment order
dated 17.1.1998, This position has been further clarified

by the Office Order No,29/98 dated 19.3.1998 issued by the
Office of the Chief Bngineer(Constn.)Bilaspur. In the said
letter dated 19.3.1998(Annexure-%-6) it has been stated that
"with the approval of the compstent authority,the following
staff who have been regularised against PCR cadre in Group'D’
vide (E/BSP's Memorandum No,B/CONS.RES/60%/PCR dated 31.12.97/
2.1.1998 are allowed to eontinue:to officiate at the same post
and status on Adhoc(Temporary) against the PCT C_dre/Status
till the selection is conducted. The continuation in existing
scale/status is purely a temporary measure”. This makes the
position very clear that the applicant has already accepted
the terms of appointment in Group-D post and has been
temporarily pemitfted to work in Group;c post agajnst PCR
vacancies, In vi.ev) of this, there was no further need for
again inviting option from the applicant vide order dated

15,6.,2001 (Annexure-A-2) and reverting him vide order dated
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' ‘ impugned
19,4,2002 (Annexure-h-7) « Accordingly, the prdems dated 9,8,2001

(Annexure-A.4) and 19.4.2002(Annexure-A-7) are qu,shed and

set aside.

9. Before we may part, it is observed that the
respondents themselves have stated in their reply that

the applicant has already made a representation on 7.9,2001

- which is pending consideration and before any decision could

be taken, the applicant has filed this OA, In this view of
the matter, we direct the respondents to consider the
aforesaid representation dated 7,9.2001 of the applicant
within a period of two months from the date of ¢ ommunication
of this order and communicate the same to the applicant
promptly.

10, In the result, the OA is disposed of with the

above directions, No costs.

o

| WULT,
(Madan Mphan) (M.P.Singh
Judicial\Member Vice Chairman
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