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central administrative tribunal> JABALFTJR JABALPUR

original Application Nq. 321 of 2001

Jabalpur, tnis the 1st day ofAigust 2003

Hon ble Mr • tJ*K* Kaushik, Judicial Msmber
Hon'ble Mr. Anand Kumar Bhatt, Administrative Member

D.L. Uprit
Inspector o:P Income Tax (Retired)
1051A. Shastri Nagar, Medical College Rd
Jabalpur

APPLICANT

(By Advocate - shri A.P. Shrivastava)
VERSUS

Union of India
through Secretary
Ministry of Finance
North Block, New Delhi - 110001

Chief Commissioner of Income Tax
Aayakar Bhavan, Hoshangabad Road,
Bhopal - 462011

3 Commissioner of Income Tax
Central Revenue Bull din,:
Napier Town, station Road
Jabalpur - 482001

Deputy CoiTimissioner of Income Tax
Circle l(i). Central Revenue Buildino
Napier Town, station Road
Jabalpur - 482001

Zonal Accounts officer
Central Board of Direct Taxes
Income Tax Department,
184, M.F . Nagar
Bhopal - 462011

RSSF^OMDEKT-S

(By Advocate - shri B.da.silva)

ORDER

By J»Ji^JCau8hjLlc»Judicial Mambei- •

Shri u#L»Ut)rlt has filed this Mrlglnal Application

under section 19 of the AdiQlnlstratlve Tribunals Act^l98S

assailing the order dated l^^ssiOOl iAhnexure-Aj-a) oy
idilch his pay has been proposed to be fixed by reducing
two advance Increiaents which were given to him with ef tect

froB 24.6.1986. S3 hw also sought a dlreotion tor quashing
of ths subsequent and consequential order regarding
proposed recovery (Annexure-A'S)'^

- • \

2. iaota Of this case are at very narrow
COIQCIAiBSa' e . .
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Supervisor Grade*ZZ In the pay scale of Rs«ti600-2600, passed

departmental examination for inspector of Xncorae-tax In

JUne»1986^ As per Instructions In force at the relevant

time the applicant was granted two advance Increments hy

oraer dated 3«2«1987 and his pay was raised with effect

from 24^6^1986 from Rsij^OSO/- to Rsp2150/«q^ He was,thereafter

proBStSd to the post of Inspector of Income-tax with effect

from 23*4P1987 and his pay was also reslsed as per the

recommendations of the jrlfth Pay Oossaisslon from the pay

scale of RSP1640-2600 to iisfSSOO^OOQi He retired from

service on 31,3•2001 as Income-tax Inspector^

3p Otjst 10 days oefore his retirement the applicant

received a coranittnlcatlon from respondent no'P4 on 20Pip2001

that the Supervisors were not eligible tor two advance

Increments on passing the departmental examination for

Income-tax Inspectors ♦The order contained direction to

respondent nopS to work out the excess payment made to

the applicant and recover the same from his iX»0 blUi
In pursuance with this development the applicantlecelved
lesser amount of pension as well as ccMnmutatlon of pension#

His gratuity amount was also reduceA by deducting the

alleged excess amounts It Is also said that the gratuity

has not been paid at all to hla^ Further case of the

applicant Is thattwo advance Increments were given to him
correctly and the gratuity has been wrongly wlthheldl?
Oertaln other amounts have be^ withheld from the gratuity

and he Is facing financial hardshl|^|| He has also averred

that certain clarifications were Issued In the matter

and it was made dear that tne dalm of granting two

advance Increments would Continue to have effect? ^e

Original Application has been tiled on number of grounds

but we shall be discussing only the grounds idilch have

^en pressed by the learned counsel for the applicant

during the course of arguments at a later part of this

Judgment?

4?_ The respondents have contested the case and have

Contd««^#3/-
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was granted to the applxcants'^hey were

^  in ̂  circmet^a^efdS ^ ̂unt iroia the ofricer idio has^^eaay retired is hardship^! In respect of those

^ Sf^ continuing in the oepartraent th^ should also«^«>ng fixation and wrong
?? confer any right or nenefltrecovery at this stage would he harsh

and deaiorallze the officers^

applicants were notentitled to the said benefit# we restrain the
respondents rroia lecoverlng the over payments^^ The
applications are accordingly allowed"•

8» While the controversy is fully covered ny the

aforesaid decision of this Bench of the Ttlounal# hy now

Issue relating to the recovery In cases where the payment

has been erroneously made earlier# no recovery can be made

from the employee concerned until there was ̂  misrepresents^

tlon on the part of the employeoi) This proposition of the law

Is evident from a recent decision of the Chandigarh Bench of

the Tribunal in the case of Ram Parkaah vs Jphlon of

India and others > 2002(3)A*T«J#430 wherein it has been held

that"

*10 • The recent decision of the Apex Court rendered
a Bench of Honfble three Judges In the case of

P>H>Reddy and others V8#«aUonal Institute of Rural
Development and others.25ozt2 ciinr!hS""^
the issuefK The Apex Court found that: on facts the
authorities were entitled to reflx the pay If the
same is erroneously fixed earlier# but# no recovery
can be made from the employee concemei^ TO be
precise and accurate tue would igp better to extract
the observations of the Apex Court idilch runs as
follows t-

"♦##the employees-appellants# who had been In
receipt of a higher amount on account of
erroneous fixation by the authority should
not be asked to repay the excess pay drawn#
and#therefore# that part of directions of
the aE^oprlate authority requiring relBbursement
of the excess amount Is annulled*^#; "

9'# It has also been brought to our notice that the

applicant has already accepted the pension at the rate which

Is reduced by two increments idrLch were wrongly given to
and he Is now only Interested In getting his amount of dcro

released but without amy deduction on account of the recovery^
Thus# there hardly remain axqr dispute regarding the correctneaa

or otherwise of the revised rlxatlon of his pay# He is right

In doing so since the very judgment he has rellea on squarely
Contd'^ipS/-
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a detailed reply vb&rein the tacts and grounds raised

In the Original Application have been controverted it hag

been specifically averred that as per the order Issued by
the Government of India only the Supervisors were entitled

for two advance increments for passing the ITO Qro^p-B

examination and not tor Inspector Grade fixaralnatlon^aence

the claim of the applicant tor grant of two advance increments

was Which were due against the

applicant have beeij^reooverect*. When the case of the applicant
was being considered tor grant of pension» r espondent 10^5

pointed out that It is an error by which two Increments have

been granted to the appllcant|p

A detailed rejoinder has been tiled and the grounds

mentioned in the reply have been retutecd

6# we have heard the learned counsel cC the parties

and have carefully perused the records of this caseg

?• The learned counsel tor the applicant has reiterated^
the tacts and grounds raised In his pleadings and has

sutxaltted that firstly the applicant has been allowed two

Increments as per rules applicable In toree» Secondlyt he

submitted that the applicant has not made any mlsrepresentathn

and he has no hand In the grant of the two advance Incrementsi

Ihe respondents have also not issued any notice have

also not given pre»dittBlslonal hearing in the mattery Thus#

no recovery can be made for the over payment from the

applicant as It was the mistake of the respondents^ He

also placed reliance on a decision of this Tribunal in the

case of m Vs# union of ind^^ & othe ©f

li^91 decided on wherein a similar controversy h^g

arisen^ jfaragraphs 12,13 & 14 of the said decision are

^^levant and the same are reproduced as under$«*

"12, It Is clear from the instructldns that the benttii
9f two advance Incr^ents has to be made only if it
^ held tiiat the promotion is to the nxgher grad^
The fact that the post of Inspector carries hlgner
^sponslbllltles does not change this equation asthe post of Inspector and that of stenoBr^r
Special Grade Is of the equivalent gradeg
13, The fixation was made by the department and the

Oo ntd^-,i^M|^« , « 4/*
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covers the controversy and m appreciate the talraess the
learned counsel for the applicant has show,^ Thus.thls
question Is not required to he re-exaBlned» The position
of law stated above n^es it evident that no recovery on
account of over pajrasnt nade due to wrong UxaUon of pay
can be made trom the individual untU the eisployee was

or has In any w^ nlsrepresented or

contributed to the wrong oomaltteda nut, such Is not the

Case her^g Iheretoie, the Original Application has torce

on this countg

lO?,! in the preiaisea, the Original AppllcaUon is allowed

in par%i The respondents are directed not to msk» aor

recovery on account of over payment made to the applicant

due to wrong fixation of pay hy grant of two increioentsp

They are turther directed to release the cue amount of the

gratuity and other retiral nenetits within a period of one

month from the date of receipt of a copy of this order^p it

the due amounts are not so released within the specified

time, the respondents shall he liable to pay Interest at

the rate of e^g^) ̂r cent per annum after expiry of the

said dateig Ho costsp

(Ahahd Kuwar bhatt) (d^KJCanshlJcJ
Administrative Member J^cial

b) .'«?
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