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j^alpur,i this tiie day of PdDruary,1W03.

Ii>n.*ble Mr •iUK^padhyaya#j MaiaberU)
HDn*)3le Krs^Msera Chhihber, Mamber(j)

Ganei^ Sh\a3d.a S/o late Shri ̂ ankardayai
ShoKLa aged about 56 years by oooupation
Librarian (fieioDved) O^tral School
Pachraarhi District HoshangSbad*

(By M'vocate- Mr«D«K*Dixit)

H^FLXCAMT

Versus

1. Kendriya vidyalaya Sangabhan
t^roucp the C3oniinissioner« 18#^
Institutional Area, Shaheedjit
Sin^l^^rgf Delhi v

2. Dy« Oommissiboaer (Adg|^^
Kendriya Vidyalaya Sangathan, 18#!
Institutional Area Shahidjeet Sihsh
Marg, New Delhi.

3. Assistant Oocanissioner#
Kendriya Vidyalaya &ngathan#
fiegionai Offic^l Bhopal.

tey Advocate- Mr,!

-RESPONDENTS

V<^ ^ \

0 R D E R

&v R«KJfeadhvava.i MBcfeea? ̂ nPv««V t

The appUcant is aggrieved by order of r^ncvai from

service under the provisions of Article 81(d) of the Education

Oode* The applicant has also requested that he may be allowed

to join as Librarian either at Pachmarhi, Hc^angabad or at

Sel:k>re as per orders of the respondents.
\

2» The applicant was initially appointed on 'Uie post of

Librarian in the year 1971 and was posted at pachmarhi. By

an order dated 05.08.19S6 the applicant was transfezred to

Jhabua, which was later on modified by order dated 21.8.1996

transferring him to ^fehore. In view of his personal problems#!

the applicant had made a request for cancellation of his
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transfer and had also fUed Writ Petition Nd.3991/96 in the

C3ourt at Jabalpur. The iion'ble Oourt in the writ

petition had issued a direction to respondents to dispose

of his representation. The claim of the applicant is that

the representation filed was rejected by the respondents.

Therefore, he had filed another Writ petition bearing HO.

4221/97. The representation of the applicant as well as

writ petition did not bring him the desired results. However,

on account of his personal problems he could not join the

place of posting as directed by the re^ondents. Ultimately,

it is claimed that permit ion to join at Sdiore was granted

by an order dated 29itLli2000 (lUinexure a-12) . This letter

also indicated that if the applicant did not ta]^-over the

charge within 15 days at Sehore, it will be presumed that

theapplicait was not interested in taking over charge and

proceeding \mder the provisions of Article 81(d} of the

Education Oode will be started. The claim of the appliount

is that on receipt of this letter,^ he informed the Assistant

Conndssioner of Kendriya vidyaleya Sangathan, respondent HO.3

as well as Principal of Kendriya Vidyalaya, Sehore that his

wife had suffered certain injuries. Therefore, he needed

furthoc time of 4-5 days. He had also informed that he was

likely to take charge on 16/17.12.2000. It is claimed that

a copy of this letter was sent by registered post to res

pondent HO.3. It is further claimed that before he Cpuld

proceed to join he fell ill and the Attending; Physician

advi^d him rest for two months, as can be seen from the

certificate dated 19.12.2000 (Annexure A-16). The applicant

after having been declared medically fit w.e^, 18.2.2001

(Annescure A-17) intended to join at Sehore as advised

earlier. However, in the intervening period, i^ow-cause

notice imder Article 81(d) (3) of Education code dated

Contd.. .P/3-.
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24,1.2001 a-IS) was sent by the respondmt and
the ̂ Ellcant could not be In a position to join at fehoce.
She re^ondents Mo^ nltimateiy passed an order dated
26.3,2001 Unnexnre *-20) under Article 81(d) of the
Education Code confirming the loss of Men of the appiic|nt
and removal from service of ihe learned counsel of
the applicant states that the applicant al«ays wanted to
join tie place where he was posted. It was because of his
wife s illness initially.iatervoB his own iUness, lijich
prevented him from reporting for iaty. it is also urged
that the respond«t. ifo.3 had not comaunicatei refusal of
the regue^ of the applicant for joining during the illness
Of the applicant. The learned counsel also stated that the
provisions of Article 81 (d) of the fiiucation code are
arbitrary and deserve to be guashei. if the applicant was
*^t on aoiornt Of valid reasons, te could be proceeded
"ith under normal rules applicable to the Qovemment e.„ioyee.
Of the K.V.S,

"tv

3. Thel«med counsel for the re fondants invited
attention to the r^iy fXLea wherein it ha-t- jr wnerein it has been stated that
the applicant has hean avoiding,., jcining at the place of
Spnnsfer on one pretext or the otter. Provision, under
^i^e 8l (d, Of the ideation Q,de for Kendriya vidyaiayas
has been framed and approved by the Board Of Q,ver
KVS to Chech the unauttexlsedunauthorised absence of teachers end other
aaployees from toies. The provision «joins that the
eacters or otter e^ioyee who rejoin , abs«t from duty

for more than 15 days withoutys witnout sanction of leave by the
«l>->petent Authority is na^ie to action „
of the ia.v. Article 81(d)

aba 1 inubundonment of service and provisional mss of lien f
It is stated that the e«o, o "" ̂the ei^ioyees of Kendriya Vidyalaya

Gontd.,8i>/4^
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havi„g ^
having heen

PO ng in pachnerhi had hean ahaent without ptopar aanction
l«ve. Therefcre, he „aa liable to be proceeded h

the yw«ws-^ 4 , " oe proceeded underP»viaiona of Article ei (d, of the Maoation Cbde. The
xe_. eoun.1 atate. that t. otder paaaed b. the rea-
POhdent waa auhject hatter of appeal and "
Authoritv ana D . . ^ *ppeilabe«*"y and seviaionary Authority hal cont^^n .

naa confirmed the order
of the re^ondent ifo.3 DAMV.J4

• ®®9ardlng validity of provlainnn
of Article 81(d) of the Et„n! or the BduoaUon Qode, he invited at-c.
to the ordor dated 10.12 20nj t attention0.12.2002 in OA Jfe.511-CH of 2002 of

v?rr I""" *""»India jc, n4-v>A '' "ft gthnrj, where the validity n<= n
haa been unhaid r-«, • "*"aity of protdaiona

«.M. ^ iT,.lTuT "
£i:em June^n va unt„ < in the caae of ijrg.

iLnion Of Tpd.. "t-been obaerved that the Rme 22 of ws
(Dvemora of the k V s i- ®nles authoriaed thetne K.v.s. to frame terms ana n .i.

s^vicea to be preacribe, , =°°^tlona of
iOcticle 81(d) Of th t "» K.V:.0.

Abe'^chlect. -. ,1°
Of teachers and other ^^^^^rupted availabilityana other staff, which is the pr^emi.

confidence of t). per«^in fT'
oi Khidriya vidyalayaa for dealing withl
oneuthoriaed abaence of teache

teachers and other staf<= 'm,
counael furthar stated that sam«
•thee orders of thi t , ^era of this Tribunal m the caae of

Of aendigarh Banch of thifT^'^'j"'"'^"'"
SOljaiaaSieaia ̂  KVS ̂ '"^^^'-°eae"  * SsVaSiAotoera in n*« aendigorh Bench. The learned counael at

ounsei stated that the

Oontd.viEyS.
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appUcaat has been absent since 1996 without sanction of

leave. Therefore, no relief can be granted to the applicant

and his fgpplication deserves to be disnissed,

4;* we have heard the learned counsel of both the

parties and have perused the material available on record.

5Z There is no dii^ute that the appiic^t was trans-

feired and relieved of his charge of Librarian of Kendriya

Vidyaiaya, pac^aaiarhi sonetime in the year 1996, The res

pondents have been time in issuing the show-cause

notice a*Ki taking action and it was only on 29»11»2000

(^nnejojre A—IS) that a memorandum was issued to hi'm asking

him to join duty immediately at Sehore, This raenorandum also

ijrou^t to his attention the provisions contained in Article

81(d) of the Education Oode, In response to this menorandum

dated 29»11,2000, the^plicant intimated his willingness

to join iianediately, but he needed extension of tine for

joining of 4-6 days. It appears that the applicant became

sick as pec medical ce|?tificate of the Atten^iag Physician

dated 19,12,2000 (Annexure a-16), which recommended him

rest for two months. As soon as this medical certificate

and request for extension of joining time was sent, the

order of provisional ioss of lien and ̂ ow-cause notice

under Article 81(d) (3) of the Education Cbde dated 24,1,01

(Annexure A'-IS) was issued. There is nothing on record that
the request of the applicant for exbendingr joining time on

account of illness was intimated to him. As a matter fsg
fact*jQtt the show-cau^ notice dated 24,1,2001 (Annexure

A-aa) and final order of loss of lien and rencval from
service dated 26,3.2001 (Annexure a-20) are stereo-typed
and do not deal with the request of the applicant and

representation against the ̂ ow^ause notice «ent.by-.the
f

Ctontd,,,P/^.
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^plicant on 3UU2001 (Annexuxe a-19) . The order dt.26,3«20a
/removal from service reads as followss-

"Whereas in terms of Sii)-ciause (6) of Article 81(d)
the request of Si.saiukla was considered, ite failed to

his being absent from duty
wet 14^1.96, He was given several opportunities

rqport for duty. But he did not comply
with the orders of his superios. As per his request
he was farther given an chnace for reporting for
mty vide this office letter Ho,P,25-280/96-KVS
^Fb}/7469# dt»29*H»2000 with the instructions thar
if he fails to report by the stipulated datej action
under provisions of Articde 81(d) of Edication Gbde
will be taken against him.

Hbw/ the undersigned is satisfied that Sh,Shukla
has voluntarily abandoned his services in terms of
the provisions of Sub-clause (i) of this Article.
Therefore, the undersized orders confirming the
loss of his lien on his post. Thus, Si.Shukla is
deemed to have be^ removed from the service to KVS
wef 14.ll.l996.«»

The provisions of Article 81(d) of the Education Cbde

have been upheld by the Onirts on the jground that this

contains principles of Ehtural Justice in as rmvoh as a
notice

show/notice is given to the applicant before taking any

action. Giving a show-cau;^ notice is not mere formality, If

a reply to the show-cause notice is received that has to

be considered before passing a final order.Prom the irrpigned

order dated ^.3.2001 (Annexure Ai>20) as reproduced earlier,

no-where states the contentions raised including the

inability to join because of illness. It is not a case of

the re^ondents that the ^piicant submitted a false medical

illness certificate or he did not intend to join as ordered.

This is so presumed because the respondents have not
so to <v^

intimatecythe applicant,

6, The reliance placed by the learned oounsel of the

re^ondents on various orders of this Tribunal also sr5>ports
the view, which we have expressed in the preceding para
graph, In the case of N.N.Eao (supra), the applicant was

transferred to Paridkot from Andhra Pradesh, In that case,
the appiloant had joined duty on 15/16.1.2001 and thereafter

Bontd, .^/7.
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from 17«1»2001 he absented from duty without any coqiqu-

nicttion* In the case of Mrs. prern Juneja (sapSa), it hag

been noticed 1iiat«H;he ̂ plicant herself ;^ows that ;^e was

not interested in pxirsuing her service and sl» voluntarily

abandoned her serv4ce'^oev®8i; the-e^^tensipn of leave applied

by the ̂ licant was refused by the concerned authorities.

In the case of Mrs.jyoti Sharra» (supra), the <apja.icant
Tribunal

never exhibited her intention to stage a comeback. This /

has deploied the manner in which the order^passed by the
and

rei^taadents/has observed as followss-

It wculd, therefore, be proper and in the
interest of ei^ioyee as well as the departn^nt thac^ t
the final order is passed after considering the
rpresentation of the concerned eiqployee to the dtxow
cause/provisional notice in an objective manner,
^ch an order should contain the reasons for
arriving at the conclusion that since the enployee
has voluntarily ibodlbned the service, he is liable
to be removed. Sh. H.CJ^ora,i learned counsel for the
re pendents may take'note of this observation, ®e
Would do well to advise the departnent to ensure
that in future reasoned orders are passed."

Even in the case of Brij Bhushan Lai (supra), it

has been observed that the applicants.....; did not join hfe

duties. Even after the service of the provisional notice,;
he did not manifest his intention to join at the place of

his posting. The reply filed by him to the provisional

notice ^eaks loud ibcut the intention of the aj^iicant that

he was not prepared to join, in any case, at Port fî air."

From the perusal of the discussion with reference to the

orders on which reliance hasbaen placed by the learned

counsel of the respondents, it is observed that the facts

in the present case are distinguishable, in as much as the

applicant was willing to join at the place vfeere he has been
posted. It was because of his illness that he could not

join within the time allowed and asked for some extension

of time, HDwever, before the jippileant could get a

Cbntd..p/8.
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reply on his request and report for duty, the provisional

loss of lien notice dated 24,1.2001 (iUinexure-Af-lSjl has

been issued^ The applicant has filed reply to this'notice

as per letter dated 31»l,2001 (Annexure-A-19).The impugned

order of confirmation of loss of lien under Article 81(d)

of the Education Oode and removal from service dated

26,3>2001 {Annexure-A-20) <toes not bear ay discussion

about the reasons for not joining the applicant as ordered.

In our opinion, on the facts of this case, the impugned

orders dated 24.1.2001 and 26.3«<2001 deserves to be

quashed and we order accordingly and the respondent no .3

will be at liberty to pass a fresh order after considering
the reasons for not joining as ordejred. In view of the

decisions made above, the order dated 20fi3gi2001 is set

aside and the orders of Appellate Authority and Revisionary
Authority in respect of that order are also set aside.

Since the matter is being remitted to the respondent no.3
he will t^e further action in accordance with law;:

7. Subject to the observations made in the

preceding paragraph, this application is disposed of
without aiy order as to costs. ^

( R .K «l^adl^aya )
Member (Adranv.)

(Mrs .Me era Ghhibber )
Member (j)
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