Jabalpur, this the 28 day of February,®003.

Hon'ble MrWR. adhyaya, Member (A)
Hon'ble ms,ggg Chhibber, Member (J)
Ganesh Shukla S/o late Shri Sankardayal
Shukla aged about 56 years by occupation |
Librarian (Removed) Central SChool
Pachmarhi District Ho shangébad, ~APPLICANT

(By advocate~ w&.xpi;:it)
Yersus

1. Kendriya Vidyalaya Sangathan
" through the Commissioner, 18,
Institutional area, Shaheedjit

SincghpMarg, New Delhid :

2, Dy, Comnissdomer (Admms),
- Kendriya Vidyalaya Sangathan, 18,
Institutional Area Shahidjeet Singh
Marg, New Delhi,

3. Assistant Commissioner,
Kendriya Vidyalaya Sangathan,
Regional Officé,i Bhopal, ~RESPONDENT S

(By Advocate- Mr.MgKeVerna)

The applicant is'aggrieved by order of removal from
service under the provisions of Article 81(d) of the Education
Gode , The applicant has also requeésted that he may be allowed
to join as Librarian either at Pachmarhi, Hoshangabad or at

Sehore as per orders of the respondent s,

A

2, The applicant was initially appointed on the post of
Librarian in the year 1971 and was posted at Pachmarhi., By
an order dated 05.08.1996 the applicant was transferred to
Jhabua, which was later on modified by order dated 21.8.19%
transferring him to Shore. In view of his personal problems,;
the applicant had made a request for cancellation of his
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transfer and had also filed Writ Petition No.3991/9% in the
High Court at Jabalpur, The Hon'ble High Court in the writ
petition had issued a direction to respondents to dispose

of his representation. The claim of the applicant is that
the representation filed was rejected by the respondents.
Therefore, he had filed another Writ Petition bearing No.
4221/91. The representation of the applicant as well as

writ petition did not bring him the desired results. However,
on account of his personal problems he could not join the

place of posting as directed by the respondents, Ultimately,

- it isclaimed that permisSsion to0 join at Sehore was granted

by an order dated 2941152000 (Annexure A-12), This letter
also indicated that if the applicant did no£ taxe-over the
charge within 15 days at Sehore, it will be presumed that
the app;iC»ant was not interested in taking over charge and
proceeding under the provisions of Article 81(d) of the
Education Code will be started. The claim of the applicgnt
is that on receipt of this letter, he informed the Assistant
Commi ssioner of Kendriya Vidyalaya Sangathan, respondent No.3
as well as Principal of Kendriya Vidyalaya, Sehore that his
wife had suffered certain injuries. Therefore, he needed
further time of 4-5 days. He had also informed that he was
likely to take charge on 16/17.12,2000. It is claimed that
a copy of this letter was sent by reglstered post to res-
pondent No,3. It is further claimed that before he could
proceed to join he fell ill and the Attending Physician
advised him rest for two months, as Can be seen from the
certificate dated 19412,2000 (Annexure A-16), The applicant
after having been detlared medically fit weeef. 184242001
(Annexure A-17) intended to join at ‘Sehore as advised
earlier, However, in the intervening period, show-cause

notice under article 81(d) (3) of Education Code dated
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244142001 (Annexure aA-18) was sent by the respondent No.3 and
the dpplicant could 'not be in a position to Jjoin at &hore,
The regpondents No <3 u;timate]__y passed an order dated
%4342001 (Annexure a-20) under Article 81(d) of the
Education Code cbnfj.rming the loss of lden of the app:!.icgnt
and removaig. from service of K:V#S}-; The learned Counsel of
theapplicant states that the applicant always wanted to
join the place where he was posted, It was.because of his
wife's illness initially,;atem his own iJ_.iness,‘ which
prevented him from reporting for &uty, It is al so urged

that the respondent. Noe3 had not communicated refusal of
the request of the Spplicant for joining during the illness
Of the applicant, The learned Counsel also stated that the
provisions of Article 81(d) of the Blucation Code are
érbj.trary and deserve to be quashed. If the applicant was

@ sent on account of vajid reasons, he could be proceaded
with under normal Tules applicable to the Government enployeeg
of the K,v,s,

14

3. The learned counsel for the respondents invited

attention to the reply filed wherein it has been stateq that

the applicant has beep avoidiag .. joining at the place of
t®anster on one pretext or the other, Provision ¢ under

-~ employees from duties, The provision enjoins that the

teachers or other €mployee who remain . absent from duty




of the regondent No.3, Regarding valigity of provisions
Of Article 81(d) of ‘the Eaucation ®de, he invited attention
t0 the order dated 10.12,2002 i OA Nol511~CH of 2007 of

been observed that the Rule 22 of xvs Rutes authorised the
@vemors of the'K_.Vw.S’. to frame terps and Conditiong of

ether: orders of thig Iribunal in the case of s ti
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applicant has been absent since 1996 without sanction of
;eave. Therefore, no relief can be granted to the applicant
and his gpplication deserves to be diamissed,

4 W have heard the learned counsel of both the

‘parties and have perused the material available on record,

5¢ There is no dispute that the applicgnt was trans-
ferred and relieved of his charge of‘ Librarian of Kendriya
Vidyalayd, Pachmarhi sometime in the year 1996, The res-
pondents have been ¥Ridngennigh time in issuing the show-cause
notice and taking action and it was only on 2961142000
(Annexure A-18) that a memorandum was issued to him aéking
him to join duty immediately & Sehore, This memorandum al so
brought to his attention the provisions contained in Article
81(d) of the Education Code. In response to this memorandum
dated 29,11,2000, thepplicant intimated his willingness

to join im&diatej.y, but he needed extension of time for
joining of 4-5 days. It appears that the applicant b’ecéme
sick as per medical cegtificate of the Attenddng Physician
dated 19.12,2000 (Annexure a-16), whieh'recomended him
rest for two months, A‘sk,soon as this medical certificate
and request for extension of joining time was sent, the
order of provisional 16ss of lien and show~-cause notice
under Article 81(d) (3) of the Education Code dated 24.1,01
(Annexure A-18) was issued. There is ndbhing on record that
the request of the applicant for extendinq joining time on
account of illmess was intimated to him. As a matter e

- fact xomx the show-cause notice dated 244142001 (Annexure

4-18) and final order of loss of lien and removal from
service dated 26 ¢342001 (Anhexure A-20) are stereo=typed
and do not geal with the request of the applicant and
reépresentation against the show=cause notice gent. bysthe

f
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applicant on 3141,2001 (annexare a-19), The order ak.26,3,20
of ‘ .

/removal from service reads as followss=-

“Whereas in terms of Suo-chause (6) of Article 81(d)
the request of &h,Shukla was considered, He failed to
explain the redsons of his being absent from duty
wef 14.,11,9%, He was given several opportunities
asking Bim to report for duty, But he did not comply
with the orders of his superios, as per his request
he was further given &: chnace for Teporting for
duty vide this office letter No oF 4 25-280/96 -KVS
(BPL) /7469, dt.29.11,2000 with the instructions thar
if he fails to report by the stipulated date, action
under provsions of Article 81(d) of Education Code
will be taken against him. ,
Now,’ the undersigned is satisfied that Sh,.Shukla
has voluntarily abandoned his services in tems of
the provisions of Sub-clause (1) of this article,
Therefore, the undersigned orders confirming the
loss of his lien on his post. Thus, Sh.Shukla is
deemed to have been removed from the service to KVS
| The provisions of Article 81(d) of the Bducation Code
have been upheld by the Courts on the :ground that this
contains principles of ¥atural Justice in as much as a
notice .
showgnotice is given to the applicant before taking any
action, Giving a show-cause notice is not mere formality, If
@ reply to the show-cause notice is received that has to
be considered before passing a £inal order.From the impugned
order dated 264342001 (Annexure A.20) as reproduced earlier,
no «where states the contentions raised including the
inability to join because of illness, It is not a case of
the respondents that the Ppplicant submitted a false medical
illness certificate or he did not intend to join as ordered,
This is so presumed because the respondénts have not

so to
intimated/the applicant,

6. The reliance placed by the leamed wunsel of the
resgpondents on varicus orders of this Tribunal also supports
the view, which we have expressed in the preceding para-
graph, In the case of N.N:Rao (sapra), the applicant was
transferred to Faridkot f.fom Andhra Pradesh. Ip that Case,
the applicant had joinegd duty on 15/16,1,2001 and thereafter

Eontd, «op/7,
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from 17 ;1.2001 he absented from duty without any commu~
nication, In the case of Mrs. Prem Juneja (supra), it has
been noticed that™the applicant herself shows that she was
not interested in pursuing her service and she voluntarily

sbandoned her secvicefgoem:,theiegtension of leave applied

- by the pplicant was refused by the‘ concerned authorities.

In the case of Mrs.,Jyoti Sharm& (supra), the @prlicant
ST : Iribunal

never exhibited her intention to stage a comeback. This /

| " are :
- has deploged the manner in which the orders/passed by the

and '
respondents/has cbserved as followss~-

“eseeeIt Would, therefore, be proper and in the
interest of employee as well as the department that -
the final order is passed after considering the
representation of the concerned employee to the show
cause/provisional notice in an cbjective manner,
Such an order should contain the reasons far '
arriving at the conclusion that since the empl oyee
has voluntarily abaridoned the service, he is liable
to be removed., Sh, H.C.Arora, learned Counsel for the
resgpondents may take note of this cbservation.,

would do well to advise the department to ensure
that in future reasoned orders are passed,.*

Even in the case of Brij Bhushan Lal (supra), it
has been observed that the applicantfecess did not join his
duties. Even after the service of the provisional notice,
he did not manifest his intention to join at the place of
his posting, The reply filed by him to the provisional
notice geaks loud about the intention of the @pplicant that
he was not prepared to join, in any case, at Port Bgair."
From the perusal of the discussion with mference to the

orders on which reliance haskeen placed by the leamed

counsel of the resgpondents, it is observed that the facts
in the present case are distinguishdble, in as much as the
applicant was willing to join at Athe place where he has been
posted. It was because of his illness that he Could not
join withj,n the time allowed and asked for some extension
of time, However, before mmmkx the #pplicant could gt a

mntdo QP/ 8e
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reply on his reéuesé and repart for duty, the provisional
loss of lien notice dated 24,1,2001 (Annéxure=A-18) has
been issued, The applicant has filed reply to this notice
és per letter dated 314142001 (Annexure=A=19),The impugned
order of confirmation of loss of lien under Article 81(d)
Oof the Education Code and removal from service dated
26,342001 (Annexure-x-zo) does not bear ay discussion

about the reasons for not joining the gpplicant as ordered,

In our opinion, on the facts of this case, the impugned
orders dated 24,1,2001 and 26,3,2001 deserves to be
quashed and we order accordingly and the respondent no.,3
will be at liberty to pass a-fresh order after considering
the reasons for not joining as ordered. In view of the

décisions made above, the order dated 20342001 is set

aside and the orders of Appellate Authority and Revisionary

Authbrity in respect of that order are also set aside,

e ’ Since the matter is being remitted to the respondent no,3

he will take further action in accordance with laws

ff ' ‘ 7. Subject to the observations made in the
preceding paragraph, this application is disposed of

v
‘ ey

(Mrs ,Meera Chhibber ) (ReK.Upadhyaya)
MEmbEr () | Member (Admnv, )

without any order as to costs,
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