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ORDER
0*A* 249 of 2001
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Verm a for the respondents.

2. The applicant was serving as a Primary Teacher under
the respondent no.4. He has been removed from the service

nof<arl OO O OAM* 1 1l | a ro.oivs<kar% #s
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dated 22.2.2001 of the respondent no.2 inter alia states that
'ic: cippilCeuii fiio.o ™Mccn iQuiiu guilty wi mOicu' luipiuU’e
involvint? sexual behavior towards the girl student ot K. V.
Amla. The order goes on to prefer to a summary inquiry into
the misbehavior conducted by the committee consisting of
Shri. A. F. Gupta, Education Officer, Smt. M. Dutta, Principal,
K.V. Amfcajhari and Shri. Ram Kumar, Principal, Kendriya
Vidhyaiaya, Khandwa and further state* that having been
satisfied with th© procedure of* holding regular mcjuiry of*
liliuosma a maior oenaitv in accordance with CCS (CCA)
1otties,” i*?U'j its appucrethit: tu Uieemployees uf Uie KV 0 IS nut
expedient in this <case, as it would cause severe

embarrassment to the minor girl student, 'to hold such an



inquiry is nence dispensed with. me eviaence on recora
-P*T FA-£3d 3t H 4

Wo tuw H O Iivo CICXI TV I A AN W INU D s G U v 1 ey Y FCaks MUTID CU 1o
is pnma facie guilty ot moral turpitude involving sexual
HHGV - toweio® viN istodPIlli - ThetHHTCI—itibiy—pio-eals
nrovide trial the Commissioner of trie Vldnvalaya in exercise ot

tit; powers under nl ucle01 (u)' 01 “‘hie ndud'cation uuué'ioi i\vo "
* * * >, &K

A«
terminates tne service ot tne appllcant witn |mme8|ate ellect

It is also directed that the applicant will he paid pay and

N
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period.

This order of the Commissioner. K.VS is challencred bv

the applicant ull the gfOUIlid that the conclusions of the

mIACKk  Tr io AANTIQETEAT tnor rmov otvivhAQN N0 At Apprj Avinnn

an}7opportunity of defending himself and without holding any
inquiry in the charges against him, he has been removed from
the service. It is also contended that Olause SI W of the KV3
Code is redundant m its r~goliirs and that the same is ultra
vir&s the Articles 14 and 16 o0? the Constitution of India. He

hast alnn contended that he has been victimized by the

Principal of KVS and that without holding even a summary

. T7



inquiry and without giving him any opportunity7 of defending
ftifitovill  viuvtr W IViligtyl g 0™ty 10 oy V-7 ULV
Commissioner. The same is therefore illegal, arbitrary and
vujUjsl.  lic ficls piaycd iui— attlin” "&isituc cut?Uiucacuiuuc-aig

reinstated in the services with all back waoes.

4. The respondents on the other hand in their reply have
contended inter alia that on the complaint of the mother of a
minor school student on 5.9.2000 ~about the sexual
harassment by the applicant to the minor school student a
im.i ijiiCiluji jjjijuiiy wcio Gunuui.-i.cu my tut? iiujuuai ui tut?
school and during the course of the mauiry the apolicant had
even confessed that on 2.9.2000 he had molested the girl and
had apologized for his conduct. The Assistant Commissioner,
KVS had ordered a fact-finding inquiry by deputing an
Education Officer. The mother of the girl had however in the
meanwhile lodged the FIR in the police and the applicant was
arrested fey the police on 6)9.2000! Ilie was placed under
iuuicial custody till the momma of 9.9.2000. The committee
which inquired into the incident had submitted its report to
the Commissioner and after going through the report* being

satisfied with the procedure of holding regular inquiry for



imposing the major penalty in accordance with the uuS (CCA)

DITIQAR 5 g tsl4 4 * 458 s AL UV %
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expedient m tins case as it would, cause serious

embarrassment to the minor girlstudent and her parents and
a small child cannot be npermitted to ao tnrough the traumatic
H7rMSY! Ot Efivw MXyirTiviifitl - MIf, EEME aMIreeJf) rifi g gl H
inquiry was dispensed with. Sine© the inquiry report reveal
mat me applicant was prima xacie guuiy 0l moral mrpiiﬂJ

U VHHEO IfE WYMIMIWXEXVIA UL kIWRU.0Y° ' "WV 11 T TEU.0 ulv.-  fifil
student, ill exercise oi tlie powers mitier Article o1 {fd ot tlie
JIUOMIUNT VAU 'TUi i\ys;. me wu*llilil*?0iUllr;i ini XlidiidiCcu “1ic
services otrr’:ri1e ap&dncari} vi*zie im.s oraier ajafeai £E>0 [iafuu r-r'§i1e
respondents have maintained that the order is passed as per
the provisions mads m th© Code and that th© sains is not
arrtuenyy ihorral A lminek.  Tiswnene elamy VWitZniusid thor  trlk
A B vVl ja@oladitidivaw wiv winii vmiiw acay kKMSRE #1 $hi
Tribunal without first exhausting the remedy of appeal.
According to therrij as per Article 31 (» of Education Oocle for
KVS the ayplieant can Dreier an agueai to the appellate
ituldonty it?2, ‘yice OShairmaii, X0 wiitlii me pieisCiitied
period of 45 days, Since the applicant had not preferred such
rannool \fKigs,,; QA QORI ROT NRIRKRIAoNIa NI
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challenge to the vir&s of Article 8 1 (b) of the Education Code is
Vr'wiiwiiji diw iCopoiidents Hwvc subiiiittcd tiitit m o snnilur
matter iiivoivmg tiie sexual harassment to a girl student and
icmuvdi ‘ui L6 <iiitiuye-0"ur Uic’ivvo me Fliii€ipeli FJenCil Gi 'tie
Tribunal in O.A. No. 1376 of 2002 decided on dated 28.5.2002
has upheld the validity of the removal order as well as the

validity of the Artiels SI (bj. They have prayed that the (3,A. be

UAOTto.
vi We have heard, the learned eounseljot both the parties at
&Bﬂféﬂg:ﬂ Buiv-l »-auoH-iIfy  uCI u*sCU It'l’l’ic I”’I_\/«TJli* 'OI:Ii!] -il-—\ill-d)’

Provisions ot the rules. So far the Qreliminary obj]ection raised
by the learned counsel for therespondents about the

maintainability of the OA* is concerned, it cannot be denied

fn nf rloo r\ it to filo/4 r.ir rpci onnlironf iirifliAnf titor o<Nsoi ®*TETvV
L1XC4.L. tli\y V-/ «171i JtO  XJILLVA~NI §Jy tiltw C4.ppXXcC'CtllC vvi1iL11V U |1 1110 t V A lIwW U O LIII~
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[AUY uittdiV piuviuca s e THOUTAr Shidit At uj liji ied ijy
a@iiiti on al., |~ aiuii UTHSo0o It 10 Sttiion"U mat TR appn”aiit
had availed 0Ol all the remedies available to him under the
rfifcvitiii SciViCc—iuiBS tizs lu Tiic—icuicsSiii ui ‘txit?gnévsrui=ces.
Sub Rule 2 provides that a person shall be deemed to have

availed V\as©oféche remedies available to him under the rules as



to redressai of grievances (a) if a final order has been made by
the government or other authority or officer or other person
competent to pass such order under such rules, rejecting any

appeal preferred or representation made by such person in

connection with the Grievances

6. in the instant case, the order of the Commissioner
removing the applicant from service is an appealable order
under Article 81 (c) of the Education Code and as such the

applicant was required to tirst preter the appeal against that
wiuni flilu vliy oitci 1#e? * ununi Ngn/ij o 4 riiivri-az
to mm. could nave moved this Tribunal. Since the applicant
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Xi>is apprué&iciieu lu lls niuuiiai

W mljlu Ml "msi eXii~rusu iig me
statutory remedy of appeal clearly the O.A. is not maintainable

and deserves to be rejected on this ground alone.

/. bo tar the impugned order ot the (Jomrrnssioner is
MN.
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Article is ultra virtls the provisions of Article 14 and 16 of the

Constitution and as such deserves to be quashed and set

J.
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aside. The respondents have pointed out that the validity of
this Article is already up held by the Principal Bench of this
Tribunal in O.A. no* 1376 of 2002. They have supplied the
copy ot the judgment ot tiie Principle ijencii and having gone

through that judgment we find that the issue raised in this

O.A. has already been considered and decided by the Principal

Bench. The Principal Bench lias upheld the validity of the
Article 81 (b) of the Education Code and we do not see any
reason to differ from the view taken by the Principal Bench.
We reproduce the relevant observations of the Principal Bench

as under

If one has regard to the aforesaid provisions of the
Aiticlc 81 (b) and the order of dismissal from service, we find
that the order of dismissal from the service cannot be faulted
on the ground that no formal inquiry has been conducted in
the matter. Provisions contained under Article 81 (fo) are
salutary. They are intended to take care of situation iike the
one, which has arisen in the present case* In the cases
where there are allegations of a seiious nature involving An
immoral conduct towarda the girl student involving sexual
offence and exhibition of immoral sexual behavior the
necessity of holding the formal inquiry under the said Article
81 (b) is dispensed with and that too for good reasons,
namely to avoid embarrassment to the girl student and to
Mi- pHic.TiiH and to the Vidhyalaya itself. In the aforestHted
circiiHistances, we do not find that applicant is entitled to
any relief.

* -to
8. We may add that even provisoArticle 311 {2} makes

identical provisions for dispensing with the inquiry when it is

found that it was not reasonably possible to hold inquiry.



- JLU -

WiiNii €D uuiicttulwiv 1661 F* HiAAUUE IVi< ABMCIIBIMA rAEXE

«s S=AfVvi ml A>F s wtl e 2 | =4+ —AJrrish uu N
\% 1V « U V10«M \% A

« r Ve -
Uitu TidVvIuUI1Jd VvV 111 W 1 IrC4lil "CWUK? W H Ui \s 11, 10 JIVt tt 1

Ui

possible to iioid the hiquiiv, tiie said Aiticle<to be ultra vinfts
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nrovisionsagivlntended to Rrofeof the sexual harassment towards

any student of KVS cannot be upheld as contravening or

pnmiria into conflict the Artiglg, 14. slig, 16 of the Coastitution.

I ms provision Is intended to protect tne interest of tne victim
U~ N2
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said to be violative ol any ot the Articles ot the Constitution.
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10. Fur tiie aforesaid reasons, we are of the considered
opinion that the applicant is not entitled to any of the reLiets

prayed. The present O.K. therefore fails and is dismissed. No
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