CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH,

JABALPUR

Briginal Application No. 240 of 2002

Dilarpurs .
(jg?hmfur’ this the 3{”\ day of July, 2004

Hon'ble Mr. M.P. Singh, Vice Chairman
Hon'ble Mr. Madan Mohan, Judicical Member

Om Parkash Sharma,

S/o late R.D. Mal

Date of birth 15.3.1955,
Asstt. Navodaya Vidyalaya
Samiti, Regional 0ffice,
Bhepal, r/o E{£6/60

Arera Coleny, Bhopal(M.P.)

(By Advocate - shri §. Paul)
VERSUS

1. Union of India,
through its Secretary,
Ministry of Human Resource
& Development, New Delhi.

2. The Cenfmissioner,
Navodaya Vidyalaya Samitte
ADMN Block, Indira Gandi
International Standium,
I.p. Estate, New Delhi.

3. Joint Director,
Navedaya Vidyalaya Samitteg
ADMN Block, Indira Gandi
International Stadium,
I1.P. Estate, New Delhi.

4. Deputy Director,
Navodya Vidyalaya Samitti,
Regiesnal Office, 160
Zone 1I, M.P. Nagar,
Bhopal (M.P.)

5. Shri Soobe Singh Sharma,

: Section Officer, Navodaya
Vidyalaya Samitti, through
Joint Director, Navodaya
Vidyalaya Samitti, ADMN
Bleck, Indira Gandi
International Stadium.
I1.P. Estate, New Delhi.

(By Advocate - Shri Om Namdeo)

APPLICANT

RESPONDENTS
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0ORDER

By M.,P, Singh, Vice Chairman -
By filing this OA, the applicant has sought the
follbuing main reliefs -

—~ _
“(iﬁ@) Set-aside the seniority list showing the
the~positien as en 31.12.2001(Annexure R/1 the
extend it contains the name of respondent No.5.

ii) Upon holding the promotion of Respondent No.S5
is bad in law, setaside the Ordsr dated 4.2.2002
Annexure A/1 to the extend it relates to respondent

Ne /5 )

iii) Consequently, command the respondsnts to
cenvene a reviesw DPC to consider and promote the
applicant w.e.f. 4.2.2002 with seniority, arrears
of wages of prometional post and all other
conseguential benefits as if -present applicant is
also promoted w.e.f. 4.2.2002",

2e The brief facts of the case are that the applicant
was permanently absorbed as Assistant in Navodaya Vidyalaya
Samiti (for short 'NVS') vide order dated 12.,831992
(Annexure-aA=3), According to the applicant a final seniority
list of Assistants governed on the strength of thé NVS was
published on 27.3.2000 (annexure-A-4) wherein the name of
the applicant appeared at serial no.9. Another seniority
list of Audit Assistants has also been published by the
respondents on 84242000 (Annexure-a=6). As per theiNVS
Recruitment (Revised)Rules,1995 (Annexure-A=5) only the
Assistants and Audit Assistants with 6 years of regular
service in the grade in the NVS are eligikle for promotion
as Section 0fficér. The private=respondent no.5 Shri Soobe
Singh Sharma, who was working as Head Clerk, was not
eligible for promotion to the post of Section Officer in
terms of the aforesagid Recruitment Rules. But, the
privéte—respondént no+5 has been promoted by the respondents
vide order dated 4.,2.,2002 (annexure-A=~1l),ignoring the claim
of the applicants Aggrieved by this, the applicant has £filed
this O‘QA:_. claiming the afore-mentioned reliefs
3. . Heard the learned counsel of both the parties,.
44 As per the Recruitment Rules, the method of
E§§€ijfuitment. for appointment to the post of Section Officer,

/s .
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is 50% by promotion failing which by transfer on deputation
and/or short-=term contract, and 50% by limited departmental
examination failing which by transfer on deputatidn and/or
short terms contract. The promotion to the post of Section
Officer is required to be made from amongst all the Assistants
and-Audit Assistants with 6 years of regular service in the
grade in the NVS. The leafned counsel for the agpplicant has
drawn.our attention to the seniority list of Assistants
published on 27¢3+2000(Annexure-A=4), He has submitted that
this is the final seniority list of"Assistants governed on
the strength of the NVS, in which the name of the_applicant .
| appears at serial no.9 as Assistant and the date of appoihtment
as Assistant,on regular basis, of the applicant is shown as
1,5.1991; According to the learned counsel, the private=-
-regpondent no.5, who has been promoted by the respondents, .
was working only as a Head Clerk and as per the recruitment
rules, mentioned above, the Head Clerks are not eligible for
promotion as Section Officer, Similarly, he has also drawn
our attention to the seniority list of Audit Assistants issued
on 842,2000(annexure~a=6), The learned counsel has stated that
since the private-respondent no.5 is neither working as
‘Assistant nor as Audit Assistant, his name does not figure
. aforesaid
in both the/seniority lists of Assistants,and Audit Assistants.
Therefore, the private+respondent no.5 was not eligible for
promotion to ﬁhe post of Section Officer, He has also submitted
that the seniority list of Assistants &s on 31.12.2001
(Annexure-R=-1)was prepared at the back éf the applicant. This
was not circulated and objectibns were noﬁ\invited; The
applicant was not avare of this seniority list in which the
name of private-fespondent no.5 has been shown at serial no,l
and the'appliCant has been shown,aﬁ serial'no.lot Since an
opportunity of inviting objections/hearing has not been given
to the applicant about this seniority list, this Sehiority list
cannot be considered to be final and the same requires to be

quashed, He has further submitted that in NVS there are two
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cadreg = one cadre consists of employeee‘of Headquarters
and Regional Offices, andvanother cadre consists of
employees working in Vidyalayas. The first cadre, which
consists of employees.of Headquarters and Regional Offices,
@88 has an all India cadre and tbe seniority list of the
said cadre was published on all India basisii The second
cadre is controlled by the Regional Headquarters and their
seniority is also maintained on the regional besis. The
applicant belongs to the first cadre -Qi.e. Regional Office
and Headgquarters employees of the depagtment. The legrned
counsel has submitted that the private~respondent nq.S
was initially appointed as Lower Division Clerk ana was
then promoted as Head Clerk, He,has,therefore, submitted -
that the seniority list dated 31.12;2001(Annexu£e;R-1) |
and order dated 4,2,2002 (Annexure-A-l)are not sustainable
and liable to be guashed, and the respendents be directed

' as .Section Officer
to consider the promotion of the applicant/with effect from
4,2.2002 with all consequential benefits, |
5. The_learnéd counsel for‘theirespondents has
stated that the private-respondent no%s Shri Sube Singh
Sharma had been appointed as Head Clerk/Assistant in the
pay scale of Rs¢1400-2600 on regular basis We€oeL£a3e641987,
Shri Sube Singh Sharma was the first regular ehployee of
the NVS, The cadres of Headquarters & Regional Offices.'and.
Vidyalayas employees came into existence only in 1991. The
post of HeadegLe&iwas neither includeé_in the Vidyalayas
cadre nor in the Regional Office cadré% As Shri Sube Singh
.Sharma was holding the post of Head Clerk Weesf,3464.1987,
He waé representing for inclusion of his name inthe_seﬁiority
list of Assistantsy Even though his earlier representation
to include his name in the seniority list of Assistants’
was £urned down, a decision was taken by the competent
authority to include the name of Shri Suce Singh Sharma in
the seniority list of Assistants and aceordingly a final

seniority list of Assistants was issued as on 31.12.2001

ﬂii/yﬁich the name of Shri Sube Singh Sharma is Placed at



serial nofl. The said seniority list was placed before the o
DPC for considering promotion to the post of Section Officery:
As Shri Sube Singh Sharma was the senior-most, he has been
considered by the DPC for promotion to the post'of Jection
Officer, and on the basis of his seniority and fitness; he

has been promoted as such. The learned camnsel has also
submitted that the promotion order was served persohally
an-‘Shri Subve Singh‘Sharma and he has joined as Section f

Officer on 6.2,2002 at NVS RO Patnal

6¢ We have given careful consideration to the

arguments advanced on behalf of the parties%

Te We £find that as per the recruitment rules only
Assistants ahd Audit Assistants are eligible for promotioniy
t is éeen from the seniority lists of Assigants and ‘
Audit Assistants issued on 27,3,2000(Annexure-A-4) and
842.2000( Annexure-A=6) respectively, the name of
respbndent noe+5 does not figure in any of these seniority
listss The official=respondents themselves have admitted
in their reply that private=-respondent no.5 was working as
Head Clerk we€efe 3.641987 and has been represehtigg
regularly to include his name in the seniority list of
Assistants. His represensations have been rejected to
include his name in the seniority list of Assistants and
aAudit Assistantsy However, we find that the official-respondernts
have all of a sudden_ﬁékgp;é.decision to include the name
of private-respondent no.5 in the seniority list to
designate him as Assistant and include his name dén 2001.
Earlier list of the year 2000, was the final list of
Assistants and thereafter no other list has been issued by
the respondents exgept the seniority list issued on
31412,2001(Annexure=~R-1) which has not been circulated to
all the concerned persoﬁs; Thus, the applicant has not been
given an opportunity of hearing. Since the priVate-réspondent
no.5 was holding the post of Head Clerk and was not included

Q:S;Xin the seniority list and,therefore, he was not eligible
~
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for promotion as per the recruitment rules. We may also
obsarve that'since\thé recruitment rules are made under
Article 309 of  the Constitution of India, the administrative

instructions or executive orders cannot take precedence over

-the statutory rules, Therefore, the promotion to the post of

Section Officer is required to be made strictly in accordance
with the recruitment rules. Since the post of Head Clerk was
not included in the feéder grade for promotion to the post
éf Section Officer, the private-respondent was not eligible,
Thus, the action taken by the respondents in promoting the
respondent no.5 is liable to be gquashed,

8. In the result, the OA is allowed., The senicrity list
issued on 31.,12,2001 (Annexure-R-1) is quashed and set aside,
The order of promotion of respondent no.5 as Section Officer
dated 4.2.2002 (Annexure-A-l1l) is also quashed and set aside,
The respondents are directed to circulate the seniority 1list
dated 31,12.,2001 to all concerned, The aforesaid seniority
list shall be finalised aftér getting the objections from
concerned persons by giving them aﬁ opportunity of hearing.
Thereafter, the respondents are further directed to convene
a meeting of the review DPC strictly in accordance with law
and Recruitment Rulés éo consider all eligible persons for
promotion to the post of Section Officer,within a period of
four months from the date of communication of this order, If
the applicant is found eligible and suitable for appointment,

he may be granted all consequential benefits., No costs.

(Madan S%bgn}’//// (M.§£§§ﬁ§h¥

Judicial Member Vice Chairman.
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