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O R D E R  

By A. S. Sanghvi, Judicial Member -

The applicant has approached th is Tribunal under Sectior-

19 of the AT, Act, 1985 to quash and set aside the punlsh-

v / V * t er'*
ment of removal from service, aegsctoot him vide order dated

’ c,
2.12.2000;by the d isc ip lin a ry  authority and confirmed by 

the appellate  authority vide order dated 16.1.2002. The 

applicant was served with a charge sheet on dated 24.7.98 

le v e llin g  the imputations that while working as C iv il  

Driver he was cau^it red handed on dated 16.4.1998 t v

siphoning out 120 l i t r e  of d ie se l from the Government 

veh ic le . On denial of the charges leve lled  against him

a fte r  concluding the enquiry has submitted, h is  report 

holding that the charges were proved. The d isc ip lin ary

authority thereupon imposed the penalty of femoval from 

service on the applicant vide order dated 6.3.1999. The 

applicant preferred an appeal against that order and the
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appellate authority vide ifce order dated 18.8.1999 observfQj^l

that the la id  down procedure was not scrupulously adhered 

to and the enquiry was su ffe r in g  from procedural in firm i-
A *- —

t ie s  set a s id e #  the punishment order and remitted 

the matter to the d isc ip lin a ry  authority fo r  de-novo 

proceedings from the stage of issue of the charge sheet.

The d isc ip lin a ry  authority on remand of the matter^back to  

him instead of proceedina fu rther with the enquiry from 

the stage of service of the charges on the applicant issued 

a fresh charge sheet vide memo dated 11.11.1999 incorporat­

ing four separate a r t ic le s  of charges in  the charge sheet. 

Though the applicant objected to the procedure adopted by 

the d isc ip lin a ry  authority in  issuing him the fresh charge 

sheet, the d isc ip lin a ry  authority proceeded further with

the enquiry on the charges leve lled  against the applicant

and an enquiry o f f ic e r  was appointed and he was directed to

conclude the enquiry exped itiously . The applicant has a l l e ­

ged
^:hat the act of issuing a fresh  charge sheet and proceeding 

with the enquiry therea fter was c le a r ly  i l l e g a l ,  a rb itra ry  

and against a l l  the provisions of law. He has fu rther  

alleged that he was not given any opportunity of c ross- 

examining the witnesses and the enquiry o f f ic e r  had 

proceeded with the enquiry in  the most biased and prejudiced! 

manner. It  is  a lso  a lleged  that the enquiry is  proceeded in 

flagren t v io la tio n  of p rin c ip le s  of natural ju s t ic e . The 

statements of three witnesses were recorded in  the absence 

of the defence ass istan t. When the applicant applied fo r  

reca ll of the witnesses the same was denied. The enquiry

o ff ic e r  had submitted h is  report a fte r  concluding the 

enquiry, holding that the charges leve lled  against the 

applicant were p a r t ia lly  proved. The d isc ip lin a ry  authority  

thereupon passed the order of penalty on dated 2.12.2000 

in f l ic t in g  the penalty of removal from serv ice  on the
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applicant. The appeal preferred  by the applicant have come 

to be re jected  by the appe llate  authority v ide order dated 

16.1.2002. According to the applicant the same has been 

rejected in  a mechanical and a rb itra ry  manner with a non- 

speaking order. 9fee has thereupon approached th is  Tribunal 

and prayed fo r  quashing and setting aside the punishment 

imposed on him and a lso  fo r  reinstatement in  service with 

a l l  consequential b en e fits .

2. The respondents in  th e ir  written rep ly  have contended

in ter a l ia  that the applicant was caught red handed fo r

siphoning 120 l i t r e s  of D iesel from Government Vehicle  
4 Ton BA

L o rry ^ o . 87D-74117 M on 16th A p ril, 1998 by OC (L t. C o l)

and s t a f f  of No. 6. Thereafter, he was served with a charge

sheet and in  the departmental enquiry’ the charges made

against him oustaincd. The applicant was awarded major 

penalty of removal from se rv ice . The respondents a lso  

contended that the charge sheet was issued to  the applicant 

correctly  as per CCS Rules and the enquiry was a lso  

conducted as per the ex istin g  ru les in  vogue. However, due 

to some procedural in firm it ie s  in  the enquiry report, the 

appellate authority has set aside the punishment and d ire c t ­

ed to hold denovo proceedings from the stage of issuance 

of charge sheet. Thereafter the applicant was reinstated  

in  service vide order dated 31.8.1999 and the denovo 

proceedings were in it ia ted  afresh from the stage of issuance 

of charge sheet as d irected . According to the respondents

as per the orders issued by the appellate  authority the

applicant was again issued a charge sheet and a fte r

Issuance o f the modified charge sheet the enquiry was

again conducted against the app licant. They have a lso  denied
*■" orr«vl-t̂ v

the charges that the applicant was not accorded to  defend 

himself in  the subsequent enquiry and that he was denied the 

opportunity of cross-examining the w itnesses. They have
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contended that the applicant was given opportunity to  bring  

h is defence assistant but since the defence assistant of the

applicant fa i le d  to  be present a«0 to avoid delay in
c ;

completing the enquiry, the witnesses were examined in the 

absence of the defence ass istan t . They have submitted that 

the enquiry was conducted in a proper manner and as per the 

la id  down ru les and procedure. Since the enquiry o f f ic e r  

had found the charges le v e lled  against the applicant as

proved on the basis  of the evidence fiesad in  the enquiry 

proceedings, the d isc ip lin a ry  authority has imposed the

penalty of removal from serv ice . They have prayed that the

QA be dismissed with costs.

3. We have heard the learned counsel fo r  both the parties  

at length and ca re fu lly  considered the r iv a l  contentions.

4. So fa r  the factua l matrix of the case is  concerned i t  is

undisputed position  that the applicant was served with a

charge sheet in  the f i r s t  instance on dated 24.7.1998,

le v e llin g  the fo llow ing charge against him;

"That the said CC-768 Manoj Kumar while functioning as 
C iv ilia n  Driver Gde-II was caught red handed by 6 Det 
Central Command Liaison Unit on 16 Apr 98 at about 1315 
h at Indira  Colony, Mhow-Indore Road fo r  siphoning out 
120 l t r s  of d ie se l from Govt veh Lorry 4 Ton BA No. 
87D-74117M.K

5. It  is  a lso  undisputed position  that a fte r  the charge 

sheet was served on the applicant and the applicant denied 

the charges an enquiry under Rule 14 of the CCS (CCA) Rules 

was conducted and on the conclusion of the enquiry, the 

enquiry o f f ic e r  submitted h is  report holding that the 

charge against the applicant w«£f proved and pursuant to

the enquiry o f f ic e r 's  report the d isc ip lin a ry  authority  

a fte r  obtaining the representation of the applicant on that 

report imposed the penalty of removal from service vide

\ y C>vi<=̂ s

order dated 6.3.1999. The a p p l i c m
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appeal and admittedly the appellate authority i . e .  Lt.

Gen.^ Dy Chief of Army S ta ff (T&C) vide order dated 18th 

August, 1999 observed that^'the la id  down procedure hay# not 

been scrupulously adhered to in  th is  case and the enquiry 

su ffe rs  from some procedural in firm it ie s . Hence, in  the 

in terest of natural ju s t ic e  he was of the view that the 

enquiry be held again and s e t f  aside the punishment orders 

and remits the case fo r  de-novo proceedings from the stage 

of issue o f charge sheet and the period i f  any from the data

of dism issal t i l l  the date the applicant re jo in s  duty w i l l

be treated as extra ordinary leave without pay and th is
A -

period would not be treatffllg^as qu a lify in g  service fo r  the 

purpose of grant of pension and g ra tu ity .

6. A bare reading of the order of the appe llate  authority  

suggest^ that the appellate  authority had found some 

procedural in firm it ie s  in  the enquiry conducted by the 

enquiry o f f ic e r  and as such directed fo r  denovo proceedings 

from the stage of issue of charge sheet. The appellate  

authority has not observed that the charge leve lled  against 

the applicant was defective or that the same was vague or
'— vv-v

required m odification. In other words i t  leaves no matter 

of doubt that he was not sa t is fie d  with the enquiry 

conducted and was of the opinion that there was procedural

ir re g u la r ity  in  the enquiry conducted by the enquiry

o f f ic e r .  He therefore while quashing and setting  aside the

punishment orders remitted the case fo r  denovo proceedings 

from the stage of issue of charge sheet, meaning thereby 

that the enquiry was to be conducted fo r the same charges 

fran  the stage of appointment of the enquiry o f f ic e r .  He ha 

nowhere stated that the charges were defective  and fau lty  

which required to be reframed. The d isc ip lin a ry  authority  

therefore, could not have in  any sense considered th is
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order as d irecting  him to serve another charge sheet on the

applicant. It  is  to be borne in  mind that the appellate

authority while remitting the matter back to the d iscip linary

authority has no where stated, that he was quashing and

setting aside the charge sheet i t s e l f  or cance lling  or

withdrawing the charge sheet. When there was no order f s t
or dropping c

cancelling or withdraw!ng^the charge sheet given to the

applicant, we are unable to understand ths't how the

d isc ip lin ary  authority construed the order of the appellate  

C14
authority asking him to issue a fresh charge sheet to  the

applicant. The d isc ip lin a ry  authority has not only issued

a fresh charge sheet on 11th November, 1999 but incorpora­

ted fresh charges in  that cha-rge sheet which were not 

even leve lled  in the f i r s t  charge sheet. When the f i r s t  

charge sheet was not cancelled or withdrawn or dropped 

the d isc ip lin a ry  authority hasl no ju r isd ic t io n  to issue a

fresh charge sheet to  the delinquent and d irec t fo r a 
A itf

fresh enquiry fesr those fresh  charges. None of the 

provisions in  the CCS (CCA) Rules, provide fo r  issuance of 

such fresh charge sheet when the f i r s t  charge sheet is  not 

cancelled, withdrawn or dropped. The d isc ip lin a ry  authority  

has ju r isd ic t io n  to remit back the matter to  the enquiry

o ff ic e r  under Rule 15 of the CCS (CCA) Rules fo r  fu rther

enquiry and report of the enquiring authority^. j&ut he has

not been empowered even under this ru le  to issue a fresh

charge sheet to the delinquent with the fresh  charges 

incorporated in  the same and d irecting  the enquiry o ff ic e r  

to hold afresh  enquiry in  those fresh charges. We find  

that he Hi'ui&ut f  contrued the orders of the appellate  

authority and without understanding the order of the 

appellate authority setgedc** h is  ju r isd ic t io n  m  issuing the 

fresh charge sheet to the applicant. Since the fresh charge
St"l

^ a s  issued not in  compliance with the orders of the
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appellate authority and in  excess of the powers of the 

d isc ip lin a ry  authority the same becomes unauthorised and 

i l le g a l  and as such the second enquiry conducted in  the 

fresh charges leve lled  against the applicant a lso  becomes 

i l l e g a l  and unauthorised. The subsequent proceedings of the 

enquiry therefore cannot be sustained and the punishment 

imposed on the applicant pursuant to th is  i l l e g a l  enquiry 

deserves to be quashed and set aside .

7. The a llega tion s of non-observance of p rin c ip les  of

natural ju s t ic e  during the conduct of the second enquiry

are made by the applicant and we find that to a greater

extent the same also  can be sustained and on that ground 

a lso  the enquiry is  v it ia te d . The enquiry o f f ic e r  had 

examined three witnesses in  the absence of the defence 

assistan t of the applicant and even i f  we consider the 

action of the enquiry o f f ic e r  as, as per the ru le s f i t  cannot 

be denied that h is subsequent conduct of re fusing to re ca ll  

the witnesses when the defence assistant was ava ilab le  

and the app lican t prayed fo r  re ca ll of the witnesses m u.
a  ^

g o j-—-rri ntatlrnj Him 1t is  not in  accordance with the nor­

ms of the enquiry to be conducted. This would c le a r ly  

suggest that the enquiry o f f ic e r  had not accorded s u f f i ­

cient opportunity to  the delinquent to  defend himself 

and as such a lso  the whole enquiry can be said to  be* t__

v it ia te d .

8. However, since we have found that the enquiry against 

the applicant is  proceeded on the basis  of an i l le g a l  

charge sheet given to him and that the whole enquiry - 

proceedings a b in it io  become void the punishment imposed 

on the applicant by the d isc ip lin a ry  authority pursuant to  

the find ing  of the enquiry o f f ic e r  on the basis  of such 

i l le g a l  charge sheet and the enquiry therein  deserves to be 

quashed and set aside.
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9. For these reasons, we a llow  th is O rig inal Application  

and quash and set aside the charge sheet dated 11.11.1999 

as w e ll as the subsequent enquiry conducted in  the charges 

leve lled  in  that charge sheet. We a lso  quash and set aside  

the order of the d isc ip lin ary  authority dated 2.12.2000

as w e ll as the order of the appellate authority i . e .

16th January, 2002 confirming the punishment imposed on the

applicant and d irect that the applicant sh a ll be reinstated

in service w ithin a month of the receipt of a copy of th is

order. The applicant sh a ll be entitled  to 50% backwages

fo r  the period from the date of h is removal pursuant to the 

order dated 2.12.2000 and reinstatement in  the serv ice .

We however, give lib e rty  to the d isc ip lin a ry  authority to 

proceed with the enquiry against the applicant as per the

d irections of the appellate  authority dated 18th August,
v (C - i t

1999 T rfn —f* deems f i t  to  proceed in  the charges against
c_ u

the app lican t(and i f  the enquiry is  proceeded further i t  

sha ll be completed expeditously but not la t e r  than four  

months from the date of receipt of the copy of th is  order.

10. With these d irections the O riginal Application  stands 

disposed of with no order as to costs.

"  k/
(A .S. Sanghvi) (M.P. Singh)
Judicial Member Vice Chairman
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