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CENTRAL administrative TRIBUNAL^ JABALPUR BENCH^
CIRCUIT camp t INDORE

Original Application No»95 o£ 2003

Jabalpur, this the 2-}^ May»200J
Hon*ble Mr ,R«K»Upadhyaya-Administrative Metnber
Hon'hle Mr• A•K»Bhatnagar-Judicial Memner

Srat.Nilain w/o Pradeep Kumar Sharraa#
aged 30 years» T 75/C Railway Colony#
Neerauch#Neemuch M*p« - APPLICANT

(By Advocate •- Shri A»N»Bhatt)

versus

Union of India & others represented

!♦ General Manager»WSstern Railway#
Churchgate#Murabai ♦.

2# Divisional Manager#Rail Divisional
Of rice# Do Batti# Ratlam MP - RESPONDENTS

(By Advocate - Shri Y.I.Mehta.Sr.Advocate with
Shri H.r.Mehta.Advocate)

ORDER

By R4^#0baQliyava.Administrative Meroberw

The applicant has claimed the following reliefs—

**(l)The showcause notice dated 28vl*03 issued for
reply tor termination may kindly be quashed.

(2)The respondent No.2 may kindly be directed to
refrain from issuing Illegal oraer for removal#
retrenchment or termination from services of
the petitioner.

(3) The respondent no.2 may j3e directed to continue
the petitioner in service as per terms and
conditions prevailing prior to issue of Show
cause notice dated 28.1v03 with all consequential
nenefits.

(4) Any other reliefs as deemed fit in the interest
ot the justice may kindly be grantedr^

(5) The cost of the petition oe awarded."

■r\

2. It"is stated ny the applicant that she is a
handicapped person in deaf category. She was registered
with En5>loyraent Exchange at Neemuch. The Divisional Railway
Manager#Ratlam had issued a notification dated lO.S.i2OO0
which was putolihhed In the newspaper of 20.5.2000. The
applications were invited from handicapped candidates through
Employment Exchange for Group-C and Group-D category posts^
AS per the notificlatlon# there were 7 posts in ca:oup-C
category reserved 3f)r the deaf category candidates. The
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notitication turther stated that the educational qualifica

tion of the candidates should be matriculation and they

should oe within the age of not less than 18 years and

not more than 43 years as on l*7*2(J00«ol; course, this age

limit was relaxahle in the cases of certain reserved

category^! The applications were to he sent on a prescribed

proforma through Employment Exchange, The applications

were to he acconpanied hy a certificate from the District

Medical Officer/Civil Surgeon regarding handicapped. The

last date for sending the applications was 5,6,20u0i,The

examination proposed for'C category post was on 24,b,20u0,

The claim of the applicant is that in response to this

advertisement^he submitted all relevant educational as

well Medical certificates along with the application, A

copy of such application is filed as Annexure-A-3, As per

this application^the applicant had stated that she had

loss of about 70% in hearing impairment. The applicant

was called to aPP^aJC in the written test on 24,6,2u00, on

account of her performance in the written test followed hy

viva voce test^she was selected in a Group-C post against

the handicapped quota. She was called in the office for

further formalities and after due verification of the

records,she was sent tmr medical fitness to the Chief

Medical Superintendent,Railway Hospital»Ratlam. The claim

of the applicant is that after thorough examination, the

medical authorities issued medical certificate dated

I,l2,l2u00 (Annexure-A-7) wherein the applicant was found

"fit Bee one iBI) in physically handicapped quota of

hearing loss (bilateral S.JM,loss)about 70%% The applicant

was issued appointment letter as Armature Winder xn

Diesel Shed,Ratiara in the scale of Rs,3050-4590 and the

applicant joined her duties on 30,1,2000 and was still

working. However, the respondents again sent a letter for

specicil mediccil examination on 2,5,2001, The Chief

Medical Superintendent,Ratlam by letter dated 3,5,2001
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(Annexure-A-8) returned the applicant to the Divisional

Railway Manager(Estt«),Ratlam with a remark that the

applicant along with others issued the certificates

under the handicapped quota •However® in view of the

request of the DRM dated 2,5*2001 the relevant papers wer©

re-examined under Indian Railwq^ Medical Manual (tor short

•IRMM') under Para 511(7)(ii)r The Chief Medical Superinten

dent further asked tthe to start proceedings under

Para 522(2)(ii) of IRMM® if he wanted the re-medical of the

candidiitesi. After receipt of this letter dated 3»5v2001

(Annexure-A-b), the Railway authorities again sent the

applicant to Jagjivan Ram Hospital,Western Railway,MuraDai

for audiogram,-The claim of the applicant is that the

certificate dated 24,12,2001(Annexure-A-9) issued hy

Dr.L.H.Hiranandani EOT etc .Department has found that the

loss of hearing capacity was 90«11% and 65»b%« This test

report dated 24.12«20Ul(Annexure-A-9) was made attiae

instructions of the Jagjivan Ram Hospital ,WR,Murabai as

per their request dated 20;,l2,20ul(Annexure-A-9A). It is

the case of the applicant that after these reports were

collected by the respondents, a show cause notice dated

28,1,2003 (Annexure-A-1) has now been issued in vAiich it

has been stated as unddri-

"On 2(J,12,20U1 Medical board was held in J#R»
Hospital assess your excent of physical handicapp-
hess required under recruitment rule tor deaf
category, as candidate having loss more than
9i5i decioel in better earCprofound irapairment) of
total loss of hearing in both ears are only ^
eligibility criteria for appointment under deaf
category. Medical board round that the "employee's
hearing loss in better ear was 65 db to 75 db
while there should ce loss of 90 db in better ear,
hence you will not come under handicapped quota,
Thererore you are not eligible tor appointment
against handicapped quota of dear category at the
time of recruitraent',xou misrepresented about your

deafness to the Railway administration and got
appointment undo: handicapped quota".

The respondents had given seven days time tor sending a

X'eply to the aforesaid show cause notice and it further

stated that if no reply was received, it will be presumed

that the applicant had nothing to say and her services

will be terminated on tJ::e ground that the appointment was
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#  secured Jjy producing a fake certificate,

2,1 The learned counsel of the applicant stated that

in spite of the tact that tiE applicant has duly complied

with the requirements of the respondents, they are nent
upon in getting rid of the applicant oy issuing the impugned

notice of termination of service,>. in this connection, he

invited attention to the decision of Hon*ble Supreme Court
in the case of Jaswant Sinah and others Vs,State of anrt

pther£,2QQ2 SCCiL£t5)ii28 wherein it has been held that

cancellation of appointment vgithout giving proper hearing
was bad in law. He also referred to the decision of HOn*ble

Raj as than High Court (Jaipur Bench) in the case of shrl Hanm

^hgnyn^d Shaiich Vs.The District Estb.Comfat^iZila

JJd^ljgur, 200li5) Western Law Cases 69, whejrein it has been

held that appointment of handicapped persons could not be

cancelled without maJang full enquiries from the person vOio

Issued the certificate, on very hyper-technicalties. The

learned counsel also invited attention to the decision of

Iton'ble Delhi High Court in the case of Union of India & ora

VS;. K,P.Singh. 2003(2)Servlce Cases Today 18 wherein the

Delhi High Court has discussed the provisions of iErsons

with Disabilities (Equal Opportunities.Protection of Rights

and Jjull Participation)Act, 1995 (hereinafter referred to

as 'the Disabilities Act') and it has been held that persons

having minimum degree ot'disabllity of 40% were eligible tor
appointinent and it has been further held that only such

persons who are having less than 40% disability could be

said to be not eligible under handicapped quota. According to

the learned counsel,the applicant has requisite certificates

not only from the private practitioners but also from the

Railway hospital who have certified that the applicant was

eligible for being appointed in the handicappeg quotas,: The

learned counsel stated that the advertisement did not

prescribe any percentage of disability.Therefore, now

insisting on disability of more than 90 db as per the

provisions of IRMM was not justified.. It was,therefore! urged
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that the show cause notice oeing voia ah-initio should be

quashed and the appointment of the applicant iae declared to

oe having oeen properly made♦It was further prayed that the

respondents should be restrained from taJcing any steps for

terminating her servicesv

3# In their reply, the respondents have stated that

the 0#A# filed on 19♦2#2003 against the notice issued

deserves to be dismissed as premature#! The respondents

have admitted that the applicant was selected and recruited

for 3 years training as Apprentice Armature Winder»on the

strength of her deafness to the extent of 70 db, which she

joined on 30#lWi2u01# During currency of training some

complaints v/ere received about her actual disanility, as such

she was re-examined and special medical examination was

conducted in Jagjivan Ram Hospital,Western Railway,Mumbai

on 20>12,2001# The applicant was itound at 65 to 70 db

disability# According to the respondents,the requirement,

as per Para 511 Item 7Cii) of the iRim, is the loss of

90 db for appointment against handicapped cjuota,Therefore,

the impugned show cause notice was issued>i The respondents

have taken an alternative plea also stating that the

applicant had executed a nond as an Apprentice ror three

years and her services were governed by the terms of the

bond# The learned counsel fairly stated that even though the
i

advertisementfor recruitment of handicapped persons did not

strictly specd-fy the extent of disability of a deaf

candidate, but the requirement should be interpreted in the

context of provisions in the IRMH which prescaribes

disability of 9u (3b and above in the better ear#

Admittedly, the applicant does not have the required degree

of disability♦Theretore, her initial recruitment was

irregular as the applicant was ineligible for appointment

in the category of ciisabled candidate#. The provisions

contained in Para bll(7)(iiKhi of IRMM (copy placed on

record as Annexure-R—6; are as followsi-

"The deaft The Aeaf are those in wh(xa the sense
of hearing is non-functional for ordinary purposes
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event?^H hear,understand sounds at all
In 4- speech'i'The cases included

hearing In

It Is.tnerniore. urged that the present application should
he dismissed mainly on the ground of neing premature out

also on merits.

^ have heard the learned counsel of hoth the
parties and have perused the material available on record
carefully.!

5. The undisputed raot is that the applicant has
hearing irapalrraent of more than 60 do out less than so db
in the oetter ear. The issue tor consideration is i^ther
such a person could oe considered to be a person physically
handicapped with hearing irapalrment.as per provisions
contained in the Disabilities Act, disability means-

(1) ...
(ii;...
(iii)..,
(iv)la;daring impairment
• ♦ # •

and •hearing impairment* has been defined as "hearing
impairment means loss of sixty decioels or more in the
better year(sic) in the conversational range of frequencies'
As has been pointed out by the learned counsel of the

respondents.the requirement of physically handicapped
candidates v;ith hearing impairment has been stated to be
loss of more than 90 db in the better ear as per IRMM. Now,
it is for consideration as toviiether the applicant should
be held to be initially ineligible for enployment in the

Railways in spite of the fact that no such stiptaaUon was
there in the advertisement and in spite of the fact that the
Chief Medical Superintendent of the r espondents having
certified that the ^plicant was'^it iBee one(BI) in

physically handicapped quota of hearing loss(bilateral s.N.
loss)about 70%"V It is also undisputed that the certificate
so issued by the chief Medical Superinterdent.WR Ratlam

has not yet been cancelled in spite of the fact that a
reference to that effect was made by the DRM. In our
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considered view the applicant who has undergone the
process of selection and has heen declared ■aedlcally
suitable for being appointed under handicapped quota
Should not be asked to rile a reply toihe Impugned
show cause notice Annexure-A-1., xf the advertisement had
Siven a stipulation that candidates with hearing Impalrmen
Of more than yO dn were t-n apply, perhaps the applicant
could not have given her application or ti. respondents
themselves might not have entertained her candidatures
The prerace note to the irmh states that "this manual Is
«eant for the guidance of the staff of all departments
ceaing with medical and health subjects". If the iRtM
rules were to be followed by the members of the staff of
ell departments dealing with radical and health subjects,
the meolca certificate issued by the cnief Medical
Superintendent.WR Ratlam should not have been issued as
Che applicant was not having disability of more than vOdb
in the better eari However, as observed earlier, this
certificate has not yet been cancelled, xhe fac; t^:
the applicant holes disability of more than 60 db In better
ear Is undisputed.: Therefore, the only way to Interpret
the facts of this case is that the applicant's case should
he governed by general principles of Interpretation.. The
Railway having not notified the extent of disability while
advertising the posts to be fUiea m. they are bound to
he governed by the general rulesi. in that case,the
provisions contained in the Disabilities Act wUl govern
and not the provisions contained In the XRHn., In view of

tact that the applicant's case is governed by the
provisions of the Disabilities Act. the applicant has to
he treated as a Candidate having required dlsabllity|
Therefore, the steps now being taken by the respondents
are liable to be quashed. In this view of the matter the
Impugned show cause notice issued by the respondents^on
2«.W;i0u3,Annexure-A-l) being misconceived is liable to he
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quashed. In other words, the applicant's services cannot

be terminated on the assumed ineligibiiity of being a

person with lower degree of handicapped than that prescribed

in the

b. In view of our decision as indicated hereinbefore

we need not discuss the case law cited by the learned

counsel of the applicant:;^)

7. In the result.the original Application is allowed^

The impugned notice dated 2tt.i;,2003(Annexure-A-l) is

hereby quashed and set aside. Xn the tacts and circumstances

of the Case, the parties are directed to bear their own
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Judicial Member

( R .K.upadhyaya )
Administrative Member
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