CENTRAL ADMINISTPATIVE TRIBUNAL_
JABALPUR&QENCH
JABPAH.) I;R
[+

Transfer application No.1/2003
Wero No. 5093 oF 1507
Jabalpur, this the 4kh day of December, 2003

Hon'ble shri M. r. singh, vice Chairman
Hen'ble shri G.shanthappa, Fudicial Member

Prof. J.N. poddar, aged about 51 years,
s/o Late shri B.N. Foddar
r/o 12, I.I.F.M. Residen-ial
Complex, Kotra sultanabar
Bhopal (Mp), «ss Applicant
(By Advocate: sh. Ajay Gupta)’

Versus

1, The Indian Institute of Forest

an e tety istered
B vy A R
Indian Institu-e of Forest K
Management, iehru llagser
Bhopal (MI’ ) .

2. The Chairman
Board of Gover:iors
Indian Institute of Forost
lanagement, !lehru Hagar
Bhopal (MP).

3. Indian Institute of Forest
1anagement, through Director
Nehru ilagar, ElI0IAL ().

4, Director
Indian Institute of Forest
Hanagement, Mehru ilagar
Bheral (ME).

5. lr. Vinod vaish 38ged about 55 years,
Additi~nal secretary
liinistry of ®phvir~nment & Forast
Government of Indis
r/o D1/35 - catya Marg
Chanakyaruri, Jew Delhi., .. Respondents

(By Advocate: sh. R.s. Yadav, proxy of sh. s.vadav)
OR D ER (Oral)

By G. Shanthappa, Judiciel Member -

The above uriginal Application is filed
relief

seeking th§4%££!/ t0 declare the action of the

Fespondents as null and void as it suffers from the vice

of milafide and victimisstion and is without authority
and necessity and is b3d in law. It is further sprayed

(1i) to declare the pPro-eedings initisated against the
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applicant as illegal as they are in contravention with ’
the faculty service bye laws of the Institute and withoucé
proper application of mind, (iii) to issue a writ in tte
nature of certiorari or any other writ order or directiax;
thereby quashing the aorder of suspension (Annexure P-15) :
and the departmentdl proceedings initiated against the
applicant as illegal, null and void, and (iv) to award
compensétion for the hArassment and victimisation being
caused to the applicant by the illegal action of the

Iespondents.

2. The case of the applicant is that he joined the
respondents office in the yedr 1986 as an Associate
Professor, in the faculty of Financial Management,
Accounting and Control. Since the post of Professor

was not being filled at that time, the applicant got an
oppartunity for being considered for professorship
later as he was initially called for interview for the
post of Professor FMAC, The service condition of the
facultry members of the Institute are governed by $he
Faculty service Bye-laws, 1988 (Annexure P-3). The
service bye laws provided for internal promotion and
accordingly the applicant should have been considered
for the post of Professor in the year 1991 itself, but
it did not so happen, despite several representation,
which will be termed as an administrative lapse. The
applicant is serving under the respondents with dedica-~
tion, committment and is concerned about the betterment
and well being of the Institute. During his working
tenure in the Institute, specifically when there was no
regular Director, the applicant always felt concerned

about the Institute and desired it to acquire interna-
tional dcceptance, wrote various letters to the

President, the Chairman and the Director

—.

Of the



Institute, concerning the areas where he thought some
improvement could be initiated. The appl icant was
encourdged for midking such sugestions by the Minister of
Environment and Forest, Government of India who ha ppens

to be an Ex~0fficio President of IIFM Society.

3. The matters in the Institute were going smoothly
till the process of recruitment of Legular Director was
activated. It was in April 1997 when the annual incremert
of the applicant was released, car 1lo3n was sanctioned
and immedistely before that many prestigious assignments
were given to the petitioner and also his nomination was
mide on the Indid International Centre, a special
privilege, enjoyed by the Vice Chairman, Board of Gow
verncrs only. Lthe problem really started with the
ddvertisement which was released in January, 1997 for
recruitment to the post of Director, which virtually
deberred all faculty members from the zone of considera-
tion against the provisions of Memorandum of Association
of IIFM Society in an illogical manner. The applicant
though applied for the post of Director but protested
to the qualifications and inhement contradictions in the
ddvertisement. A copy of the advertisement is/Annexure
P-14, dated 13.01.1997. The then Director in c-u‘rrent
chdrge of the Institute, Mr. Vinod Vaish, respondent
No. 5 issued & circular clarifying that the qualifica-
tions laid in the advertisement would not apply to the
faculty members, but contrary to this, he invited Junior

faculty members for interview and did not invite the
dpplicant and other senior faculty members., The appl icart
therefore objected to this minner of conducting interve
iew wnerein rules were not Strictly adhered to,as junier
members of the faculty were called for interview and the

Sdme opportunity was denied to the seniar members like
2o
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the applicant. The objections were written to the
President of the Society and Chairman of Board of

Governors, vide Annexure P=15.

4. The entire selection process of the regular
Director was being mdnaged by the respondent No. 5.
selection by
Becduse of pointing out of anomélies in the process of/
raising objections by the applicant against the reSp;:ﬁl:
dent No. 5, some explandtions were called by the Presi-
dent from the respondent No. 5 on the points raised by
the applicadnt. The respondent No. 5 got annoyed beyond
propartion and in order to teach lesson and also to
Silent the applicant, issued an order of suspension
dated 10.05.1997 without assigning any reason and merely

mentioning thdt some disciplinary proceedings were

contemplated, vide Annexure Pe16.

5. The applicant had chailenged the order of this
Suspension on the ground that the respondent No. 5 has
issued the order of suspension with melice. Hence it is
not acceptable in the eye of law. The said order of
Suspension hds been issued under Rule “a" of Rule 21 of
the Faculty Service Bye Laws, 1988 (unamended) read with
Sub Rule (1) of Rule 10 of the CCS (CCh) Rules, 1965,
The said order of suspension gets strength from the fact
that the impartant jobs like nogotiating colaboration
with foreign institutions, preparation of IXth 5 year
Plan for tne institute, inducting SAARC student to the
institute, and establishing bilateral cooperatjion with

8tates would not have been given to the applicant hag
there been any contemplation of initiating disciplinary

Proceedings against the applicant,

6. i
The suspension order was issyegd &8s ap act of

R
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victimisation and the hot hdste with which it was issued
Clearly demonstrates the malafide intention and the

i.e. respondent No. 5
biased attitude of the then Director in current chargg}’(b
against the applicant. The malafides are clear from the“
fact that when the regular Director was selected on 8th
May, 1997 and duly approved by the Board of Governors on
9th My, 1997, there wa&s no occasion for the then
Director in current charge to hdve taken such an importe

ant decision like suspending the petitioner, a perménent

senior faculty on 10.05.1997.

7 The applicant pointed out the illegalities
committed by the respondent No. 5 vide his representation
dated 28.05.1997 &nd 21.08.1997, on the basis the order

of suspension was issued,

8e Subsequently after 52 days a charge sheet was
issued under Clause 18 of the Faculty Services Bye-laws,
1988 (as amended on 09.05.1997) read with Rule 14 of
CCS (CCh) Rules, 1965, alleging 9 charges of trifle and
baseless nature. All the charges levelled against the
applicant was baseless, bias and malafide in nature. The
said charges were issued only on the ground that the
dapplicant should not participate in the said selection

process under the notification above referred.

9. & departmental enquiry has been ordered by the
respondents witnout even considering the reply submitted
by the applicant in its true spirit. The biased mén
Shri a.d. Mooavi, Retd. ¥CCF (Member BOG) has been
appointed 4s one mdn Enquiry Committee. The appl icant
Submitted an objection to the appointment of shri a.H.
Mooavi as Enquiry Officer for the reason of bias against

the applicant, The tepresentation dsted 03.11.1997 is
-0



produced as Annexure P-22,

10, The provisions of faculty service Bye-Laws have
been amended in undeu hAste without consultation/
discussion with the concerned parties. It is full of
lacuna and hence not valid. It cannot be legally enforcai
for the redson that the same is yet to be approved by the
Registrar of Societies. The representation in this
respect by the applicant has not been disposed of so
far. The amendment of the Faculty Service Bye-Laws, 1988
wés done in the Board of Governors meeting deéted
09.05.1997 i.e. prior to the issuance of the suspension
order, put to the best knowledge of the applicant tihe
¢mended service Bye-Laws are not yet approved by the
Registrar of the bSociety as required by law for meking
them implementdble. Therefore any action taken under the
amended provisions of the Faculty Service Bye-laws is

illegal and void ab initcio.

11, The applicant submitted his objections dated
17.11.1997 (Annexure P-26) regarding issuance of the
Suspension order, chRrge sheet and initiating discipli-
nary proceedings <¢gainst the petitioner on the ground
that they are not in consonance with the provisions of
Service bye-laws, 1388 under wnich the suspension order
was issued, but no heed hds been paid till date. The
dpplicant submitted that the dates of corres pondance
regarding call for the notification Anncxure Paid dédted
13.01.1997, the objections submitted by the applicant
vide Annexure P-15 dated 01.05.1997, 22.04.1997 and

11:12.1996, and the order of suspension dated 10.05.1997

cledrly shows that there was a milafide and bias attitugp
a4gainst the applicant by t

— 7

he respondent No. 5, who hss
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issued & order of suspension vide Annexure P16,
Though th: respondent NO. 5 has powers under the une
émended provisions, but subequently on 20.06.1997 the
fule was amended. The chirge was mede on 26.06.1997 vide
Annexure P-20 and the said correspondence and the action
of the respondent No. 5 Clearly shows thdt the order of
Suspension and 4lso &Limplementation Of the charges
levelled against the a;pliccmti/ag;:‘e biased and malafide

in nd3ture. Hence the charges gj':rﬁed dgainst the applicant
ere not sustainable in the eye of law and the same are

lieble to be guashed.

12, Per contra the respondents Nos. 1 to 4 have
filed their objections/reply denying the allegations and
averments mdde in the Application. There was no bias or
any kind of illegality while issuing the orders of the
Suspension. The respondent No, 5 has got powers under the
rules to issue the order of Suspension, The respondents
have supported their action by submitting the reply and
@150 the necessary documents vide annexure Rl to
Annexure R-7, The respondent No. 5 has been impleaded in
his personal capacity as malafides were urged against

him.

13. The order of suspension and also the depirt-
mental enguiry initiated agdinst the applicant are
Subject to prove. The dpplicant can prove his case before
the enquiry officer and he can defend himself under the
reSpondents in accordance with the law. The averments of
the applicant bemg devoid of substance cannot with
stand ‘geAJudJ.c:Lal Scrutiny of this Tribunal and as Such

the appll.catz.on is liable to be dismissed, The official
respondents hive also Supported the action of the

Tespondent No. 5, The order of Suspension js Supgorteq

——
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is supported by certain documents. rence this Tribunal
Should not interfere in respect of the order of suspen-
sion and accordingly the a@pplication is liable to be

dismissed.

14, After filing the reply the applicant has
submitted his rejoinder and submitted certain othner
documents to consider his case. In the rejoinder the
dpplicant repeated the edarlier facts mentioned in the
épplication. His submission in the rejoinder to the
articles of charge is extracted pelow 3

“IThe Faculty Service Bye-Laws framed by the
respondent Institute do not hive force of law
and petitioner is not entitled to asserct his
Claims on the basis of unamended Service Bye-
Aws

The question is that, if the service bye~laws dc
not hive force of law (amended or unamended) ané
the petitioner cannot mike claims on the basis
of this law, how can the respondents proceed to
conduct enquiry on its basis by Surreptitiously
amending it on the back date after Sus pension
order dated 10.05.97 having peen issued, based
on the unamended bye-law. #nd for this reason
also the enquiry proceedings need to be
scrapped.

1l.3<l'at, the enquiry instituted against the
petitioner to somehow Justify the earlier actim
of suspension, is & motivated action & done in
4 planned minner, which can be born by the fact
tnat inspite of BOG meeting on 9th My 1997
(the day on which they claim to have amended
the Bye Laws), the suspension order issued on
the very next day, i.e. 10th ey 1997 (a8 holie
day), is based upon subrule (a) of rule 21 of
the una@mended Faculty Service Bye-idws, 1988.
This cannot be termed as a Clerical error also,
s the chdirmen BUG being on leave, director
himself was managing the whole affair. The
amendment to the Faculty Service Bye law, was
not included in the agenda of the BUG meeting
circulated, to the best of the information of
the petitioner. It is only when the respondents
redlised later-on, that it would be difficult
to sustain their action, as they may not be
able to influence the three member committee
(one of them being a faculty member) and obtain
their choice<repart from it, that they decideg
€O change the FSBL itself, with a back-date and
instituted enquiry under Clause 18 of this
Changed FSBL which' Fhey claim to have amended
on 9th My 1997. This amendment was circulated
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to the faculty members much later, on 1st July
1997 and as they were in hot-hdste to justify
their action, they commited further mistakes,
while making correction by overwriting dates
thereon. The whole amendment was ironically macde
in respect of disciplinary proceedings and pro-
motion aspect only, which directly affected the
petitioner & the present case, d there been a
genuine amendment, & comprehensive view would
hkve been taken & broid-bpased amendment made,
in consultation with the academic Council & the
faculty members by & regular dixector. Rushing
through this ad«hoc approach by &8 part-time
director in current chirge, who was to be
replaced by & regular director very shortly, as
the regular director was already selected on
8th May 1997 & selection was confirmed by BUG
on 9th My 97, speaks volume about his intene
tions/actions. The malafides on the part of
respondents is also confirmed by the fact that
dt the time of suspension an enquiry against tre
petitioner was already going on. B4 the
respondents desired & genuine enguiry to be
conducted, the matters could héve been referred
to the existing Enquiry committee itsdf. Why
was & new enguiry committee constituted, after
Changing the bye-laws and thereby replacing the
3 member committee by & Single member committe
ee? The intentions are guite obvious. Since
they were not able to influence the three
member committee for their choice-report, they
constituted a Single member committee, so that
they could some-how implicate the petitioner
by influencing the one man committee. This
action with malafied intention needs to be
deplored, and the enquiry by mineuver ing the
facts etc., with an intention of causing loss to
the petitioner, be quashed."

After hearing the advocate for the applicant

and the advocate for the respondents, the saig application

is restricted only to decide the articles of Chirge tmt to

Article No. 4 only. Reméining articles are subject to prove

before the engquiry officer.

20.

below 3

‘.—/6,«&__

The article of chirge No. 4 is extracted

“Article~4 - That the said ohri J«N. Podd
A oN o oddar
AhssSoclate Professor, has sent letters No, )

IIE‘%JNP/General/96 ddted March 02,1996, No.
LIFM/INP/32 /96 dated 28.03.96 and IIFM/INP/43
97 dated 22,04.97 addressed to the C‘mMj{rmar/x, /
Board of Governors, with a cop I E i
/LT, Y to the Presi-
dent, J[IFM SoCiety and Members of Board of
Governors of IIFM, wherein he dttempted to rup
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down the administration, the management and even the Board
of Governors. The said Shri J.N,. Poddar vide letter No,
IIFM/JINP/O3 dated 22.10.93/21.12,.,93 and letter No. 1072
dated 10.10.94/12.10.94 and No. 326 dated 11/12.03.96 and
No. ILFM/INP/32/96 dated 28.03.96 his shown bad behaviour
by wilfully criticising the decisions and policies of the
Board of Governors.“

The impugned order of suspension é#nnexure P-16 dated 10.05.1997 is

also extracted below 3

21.

“Whereas a disciplinary proceeding against Shri J.N. Podder,
associate rrofessor in the area of Financial Management,
accounting and Control is contemplated.

Now, therefore, the undersigned, in exercise of the powers
conferred oy sub-rule (&) of Rule 21 of the Faculty Service
Bye-laws, 1988 redd with sub rule (i) of Rule 10 of the
Central Civil Services (Classification, Control and Appeal)
Rules, 1965, hereby places the said Shri J.N. Poddar under
Suspension with immediate effect.

{t is further ordered that during the period that this order
Shall remain in force the heddquarters of Shri J.N. Poddar,
ASsociate rrofessar, should be Bhopal and the said sShri
JeNo POddAr shall not ledve the headquarters without obtain-
ing the previous permission of the undersigned.“

It is pertinent to mention here that the unamended faculty

Service Bye-laws, 1988 is extracted below 3

22,

below 3

“Faculty Service Bye-laws - 1988, so has been approved by
Board of Governors of IIFM in its meeting on 27.07.198% for
your informition and record.

However, while approving the above document, tne Board
resolved as under ;-

The faculty service rules put up to the Board of Governars
were dpgroved except for the essential qualification for the
post of Professors and Assistant Frofessors in whose case
the essential qualification should be in conformity with the
prevailing rules in Indian Institute of Minagement/IITs as
the pay scales of the faculty members were equivalent to the
PRy scales of IIM/IITs.

It was also decided that character verification of indivie
dudl entrants should be done as per Govt. Lules.™

The procedure of disciplinary proceedings 1is also extracted

(a) The Director may, when he deems it necessary suspen
a faculty_ag.anz.nst whom a discipl inary proceeding isycont:grenpi1
;ated QU 1nitidted as per rules and Procedures appl icable to
Cent.rfll government employees governed by CCS(CCA5) Rules
1965 as ameded from time to time. He sinll report sucn ‘

Suspension to the Boarg of Governors in the next meeting

-8
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relating

€ 11 &

(b) The Board of Governors shall appoint an bnquiry
Committee consisting of three members of which one shall be
4 faculty member of the Institute. The impugned person shall
be intimsted in writing about the constitution of the Enquiry
Committee the charges against, and the allegation on which
they are based and shall be given not less than three weeks
time to submit his expl&nation in writinge.

(c) The Committee shall hear the faculty if he so wants
and take such evidence as it considers necessary. The
facultry shall, if he desires, be given opportunity of
Seeking all relevant documents. The Committee shall after
conclusion of the enquiry submit & report to the Board of
Governors stating its finding clearly.

(a) After duly considering the explanation of the
faculty, the Boerd of Governors shall findlly impose such
pendlty ds it deems fit by framing & suitable resolution to
that effect."

The relevant portion of the letter dated 20th June, 1997
to amendment in the bye-laws is extracted below 3

“The Board of Governors in their XLVI meeting held on
9.5.97 considered the Minutes of the Standing Committee
dated 4.10.96 which included amendments in the Faculty
Service Bye laws 1988. A copy of the amended Faculty
Service Bye laws approved by Board of Governors is enclosed
for information &nd guidance of faculty members ."

The amended procedure of disciplinary proceedings is extracted belows

(a) Till the Institute frames its own rules for disCipe
linary mitters, the Institute would follow the Rules and
procedures applicable to the Central Government employees
governed by CCS(CCh) Rules, 1965 as amended from time to
time in disciplinary cases against the Faculty Members.

(b) The Chairman, Board of Governors shall be the
disciplinary authority and the Board of Governors stall be
the Appellate Authority.

(c) The Director, after scrutiny of the gravity of the
offence levelled against the faculty member, mdy Suspend
such faculty member as per rules and procedure applicable to
the Qentral Government employees governed by CCS(CCA) Rules,
1965 and report at the earliest to the Chairman about such
suspension.

a) The Cheirman, after scrutiny of the gravity of the
offence mdy decide upon whether the faculty member should be
charge sheeted for ma jor or minor penalties and accordingly
issue charge sheet, as per Rules and procedures dapplicable
to the Central Government employees governed by CCs(CCa)
Rules, 1965 as amended from time to time.

(e) The Chairman, after scrutiny of the reply received
from the chdrged of ficer My appoint one of the members of
the Bodrd of Governors as Enquiry Officer to look into the

chirges levelled against the fac ulty member,

7



(£) ‘he Znguiry Offiicer shell conauct the encuicy as
per the CC3 (SCa) wulos and proceduras, Supmd © 4 repont
to the Shairmén, Board of Wvernois stating tne tincands

claear ly.

(g) After @uly consicerin: the explanation of the
foculiry the Shelrmén shall f£inally dmpose the penaloy

as par CC8 (SCA) wales M

iy

244 after seceing all the cronclogical detes before issudng
the order of suspaension, the authorlty who hed issued the or.er

of suspension has malice in his mind. he impucn.d order oF
ed only on malafilies . In this reshact the

tion'ble Supreme Qourt has held that the powers exercised unde:

3
5}

malice 1 not sustainedle in the eyve of lav, «egarcing malafilc

the CATL, Iucknow Benech has decided the case of BWBe Biswas

V. Union of India and Others, feported in 2003 (3} ~1J 36,

relying on the jucgaot of the Hon'ble apwet Court in the cusc of
stdte 0L Punjab Ve. wrayul sSinch seported in aIk 1930 3C 319.

“he relevént portion of the juagment of the lon'ble apex Court is

eXracted helovw s

"he cuestion then is what is mulafi_es in the JAris=-
prucence oI povar 7 begel nulice iz cdibberish unless
juristic clerity keeps it scgparcte Zrom the popular
conCept oI personal vice, Pithily put, bad fuith which
invalidates the okercisos of powaor Sometinmes called
Ccolouraple ertercise or Iraud on power nd often tine
overlups motlives, pessions anu satisfuCtions=is tho
dttdinment of ends beyond the sunctioned purnoses of

pover oy slmulation or pretension of ¢eining & lecitie

-

mate goul. IE the usc of the pover is for the fulfille
ment of ¢ legitimate object, the actucetion of Catdlysiem
tion by mélice is not regicidal. The éction is bog where

[
one for which the power is entrusted, gouded Dy
extraneious consicerations, ¢ood or bad but ircelevant
to the entrustment, when the custodian of pover 18 ine
fluerced in its exercise by consicerations ou-sice
those fur promotion of which the power is vested the
Ccurts cdlls it 4 colouruple efercise and is unaeceived
by illusion. In & broad, nHlurred SauSe, senjendn Sisrdce
1i wes not ofIf the mark even in law when he Steteg, "I
Tepeutaeeeethat all purar is a trusteihat e Wre CCoounte
“ole for its wiercise~thet, from the people ana Ior tha
people all springs, end @ll rust exist." fraud on pov

olN
the true ooject is to resch an end different from the
C

<
VOGS the order if it is not eXercised bone fide for the
end desicned. froud in this context is nov eiudl to om
rel turpituce wnd embreces «ll cuzes in which the action

lpugned 1s to affect some object woich is Leyond the

PUIpesc anu intent o the powar whether chis be mulice

<K
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laden or even venign. IF the purpose is corrupt the

Lesultunt act is onag., IF consiuerutions, Lorcign to the
BCope oI the povar or oxXtraneous to tho Statute, enter
the verdict or impels the action malc f£ices of fFraud on

power vitiites the weouisition or othear oIiicidl wet oM

25, aZtcer seeing of the services Tenaered to the Institucion

py the epplicant, the notifications, the unanended Tules, powers

Fy

given to the responaent Ho., S, the objections subrdtied by the

dpplicéant, the rules amended to curtuil the interost of the

“pplicant to perticipute in the selection &5 per notification “ng

g
t«lso the impucned order of Suspension dated 10 «05 01997, clearly

Shows that the churge No. 4 framed by the respondent io. 5 is in
ot dubainab e by e @ty v
& pias nature, Haxe the charge o, 4 is [cuashed, The Temalning &

churges unaer the nenorandun déted 20 406 41997 shall QGRYEIT 1)

-
-

dealt by the enquiry officear.
% . the impugned order of suspension Géted 10+05.1997 at
Annexure P=16 is also quashed., The responwents are directed to

48 wppropridate order to continue the enqulry in respact of al
p &5 )- 15

i

-

the remeining chérges lavelled dgainst the applicaent in pursuinc e
to the memorundum of charge cated 26 «06.1997 4t annexuce P=20.

Ssince it is a charge for the yeel 1997, the responuents arc dirce
Cted to conclude the enquiry vithin &« period of four conths fron

the date of receipt of Copy OL this ordar. ~ccoraincly the

Criginal application is w«llowed. o cCosts,

(G, / Shen tpapp <) (MloF o singh)
Jucicial Memper Vice Ched maan
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