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central administrative tribunal

JABALPURi BENCH

JAEALl'i^R

/  Transfer APT:)li^^atlon No.1/2003
/  of 1^^7J

Jabalpur, this the 4th day of December, 2003

Hen ble shri M. p, singh. Vice Chairman
Hon'ble shri G .shanthappa, Ofudicial Member

Prof. J .N, P odd a r, aged about 51 years,
s/o Late shri B.N. Poddar
r/o 12, I.I.F.M. Residential
Complex, Kotra sultanabad
Bhopal (HP), ^ ... Applicant

(By Advocate: sh. ajay Gupta)'

Versus

The Indian Institute of Forest

Indian Institute of Forest
Management, Nehru llagar

Bhopal (Mp).

The Chairman
Board of Governors
Indian Institute of Forest
Management, Nehru Nagar

Bhopal (MP).

Indian Institute of Forest
Management, through Director

Nehru Nagar, ENoiAL (HI').

^ • Director
Indian Institute of Forest
Management, Nehru ilagar

Bhopal (ME).

Nr. Vinod Vais'"^ sged about 55 years.
Additional secretary
liinistry of Environment & Forest
Government of India
r/o Dl/35 - satya Marg
Chanakyaruri, New Delhi. .. Respondents

(By Advocate: sh. r.s. Yad«v, proxy of Sh. s.Yadav)

ORDER (oral^

By G. ShsnthSppa, Judijcie.1 ivl^mber —

relief^^^^ A>ppiicaticxi is filed
seeking to declare the action of the

respondents as null and -'oid as it suffers from the vice
of maiafide and victimisation and is without authority

and necessity and is b^d in law. it is further ̂prayed
Cii) to declare the proceedings initiated against the
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applicant as illegal as they are in contravention with

the faculty service bye laws of the institute and without

proper application of mind, Ciii) to issue a writ in tte

nature of certiorari or any other writ order or directiaii

thereby quashing the order of suspension (Annexure P-15)

and the departmental proceedings initiated against the

applicant as illegal, null and void, and Civ) to award

compensation for the harassment and victimisation being

caused to the applicant by the illegal action of the

respondents.

2. The case of the applicant is that he joined the

respondents office in the year 1986 as an Associate

Professor, in the faculty of financial Management,

Accounting and Control. Since the post of Professor

was not being filled at that time, the applicant got an

opportunity for being considered for professorship

later as he was initially called for interview for the

post of Professor PMAC, The service condition of the

facultry members of the Institute are governed by the

faculty service Bye-laws, 1988 (Annexure P-3). The

service bye laws provided for internal promotion and

accordingly the applicant should have been considered

for the post of Professor in the year 1991 itself, but

it did not so happen, despite several representation,

which will be termed as an administrative lapse. The

applicant is serving under the respondents with dedica-

tioi, committment and is concerned about the betterment

and well being of the Institute. During his working

tenure in the Institute, specifically when there was no

regular Director, the applicant always felt concerned

about the institute and desired it to acquire intema-
tiMiai acceptance, wrote various letters to the

President, the Chairman and the Director of the
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Institute^ concerning the sress where he thought some

improvement could be initiated. The applicant was

encouraged for making such sugestions by the Minister of

Environment and Forest, Government of India who happens

to be an Ex-Officio JRresident of IIPM Society.

3. The matters in the Institute were going smooth]y

till the process of recruitment of regular Director was

activated. It was in iiprii 1997 when the annual incremert

of the applicant was released, car loan was sanctioned

«ind immediately before that many prestigious assignments

were given to the petitioner and also his nomination was

made on the India International Centre, a special

privilege, enjoyed by the Vice Chairman, Board of Go

vernors only, xhe problem really started with the

advertisement which was released in January, 1997 for

recruitment to the post of Director, which virtually

debarred an faculty members from the zone of considera

tion against the provisions of Memorandum of Association

of IIFM Society in an illogical manner. The applicant

though applied for the post of Director but protested

to the qualifications and inhexrent contradictions in the

advertisement. A copy of the advertisement is/Annexure

F-14, dated 13.01,199 7. The then Director in current

charge of the Institute, Mr. Vinod Vaish, respondent

No. 5 issued a circular clarifying that the qualifica

tions laid in the advertisement would not apply to the

faculty members, but contrary to this, he invited junior

faculty members for interview and did not invite the

«ipplicant and other senior faculty members. The applicant

therefore objected to this manner of conducting interv
iew wnerein rules were not strictly adhered to^as junior
members of the faculty were called for interview and the

opportunity was denied to the senior members likesame
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the applicant. The objections were written to the

itesident of the Society and Chairn^n of Board of

Governors, vide Annexure P-15.

4. The entire selecticxi process of the regular

Director was being managed by the respondent No. 5.
selection by

Because of pointing out of anomalies in the process

raising objections by the applicant against the respon

dent No. 5, some explanations were called by the Irtesi-

dent from the respondent No. 5 on the points raised by

the applicant. The respondent No. 5 got annoyed beyond

proportion and in order to teach lesson and also to

silent the applicant, issued an order of suspension

dated 10.05.1997 without assigning any reason and merely

itientioning that some disciplinary proceedings were

contemplated^ vide Annexure P-16.

5. The applicant had challenged the order of this

suspension on the ground that the respondent No. 5 tes

issued the order of suspension with malice. Hence it is

not acceptable in the eye of law. The said order of

suspension has been issued under Rule "a" of Rule 2i of

tne Faculty Service Bye Laws, 1988 (unamended) read with

Sub Rule (1) of Rule 10 of the CCS (CC#k) Rules, 1965.

The Said order of suspension gets strength from the fact

that the important jobs like nogotiating colaboration

with foreign institutions, preparation of JXth 5 year

Plan for the institute, inducting SA^C student to the

institute, and establishing bilateral cooperation with

States would not have been given to the applicant ted
there been any contemplation of initiating disciplinary

proceedings against the applicant.

6. The suspension order wes issued as an aoi
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victimisation and the hot haste with which it was issued

clearly demonstrates the maiafide intention and the

i.e. respondent No. 5
biased attitude of the then Director in current cteirg^

against the applicant. The raaiafides are clear from the

fact that when the regular Director was selected on 8th

May# 1997 and duly approved by the Board of Governors on

9th I^y# 1997# there was no occasion for the then

Director in current charge to have taken such an import

ant decision like suspending the petitioner, a permanent

senior faculty on 10.05.1997.

7. The applicant pointed out the illegalities

committed by the respondent No. 5 vide his representation

dated 28.05.1997 and 21.08.1997# on the basis the order

of suspension was issued.

8. Subsequently after 52 days a cli^irge sheet was

issued under Clause 18 of the Faculty Services Bye-laws#

1988 (as amended on 09 . 05.19 9 7) read with Rule 14 of

CCS (GC»i) Rules# 1965# alleging 9 charges of trifle and

baseless nature. All the charges levelled against the

applicant was baseless# bias and maiafide in nature. The

said charges were issued only on the ground ttet the

applicant should not participate in the said selection

process under the notification above referred.

9. A departmental enquiry has been ordered by the

respondents witnout even considering the reply submitted

by the applicant in its true spirit. The biased man

Shri A.H. Mooavi# Retd. jtCGF (i4ember BOG) has been

appointed as one man Enquiry Committee. The applicant

submitted an objection to the appointment of Bhri A.H,
Hooavi as Enquiry Officer for the reason of bias against

tne applicant. The representation dated 03.11.1997 is
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produced c^s /^nnexure P-22»

10. The provisions of faculty service Bye-I^ws teve

been amended in undeu haste without consultation/

discussion with the concerned parties. It is full of

lacuna and hence not valid. It cannot be legally enforcai

for the reason that the seme is yet to be approved by the

Registrar of Societies. The representation in this

respect by the applicant has not been disposed of so

far. The amendment of the Faculty Service Bye-Laws, 1988

was done in the Board of Governors meeting dated

09.05.1997 i.e. prior to the issuance of the suspension

order, out to the best knowledge of the applicant; cho

amended service Bye-Laws are not yet approved by the

Registrar of the society as required by law for making

them implementable. Therefore any action taken under the

amended provisions of the Faculty Service Bye-Laws is

illegal and void ao initio.

11. The applicant submitted his (Ejections dated

17.11.1997 (Annexure F-26) regarding issuance of the

suspension order, charge sheet and initiating discipli

nary proceedings against the petitioner on the ground

that they are not in consonance with the provisions of

service bye-laws, 1988 under wnich the suspension order

was issued, but no heed has been paid till date. The

applicant submitted that the dates of correspondence

regarding can for the notificatisai Annoxure P—14 dated

13.01.1997, the objections submitted by the applicant

vide Annexure t-lS deted 01.05.19 9 7, 22 . 04.199 7 and

11.12.1995, and the order of suspension dated 10.05.1997

Clearly shows that there was a maiafida and bias attitucfe
against the appxi^snt by the respondent No. 5, who has
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issued order of suspension vide iWnnexure P-16.

Though the respondent No. 5 has powers under the un-

sraended provisions, but subsequently on 2 0.05.1997 the

rule was amended. The charge was made on 26.06.1997 vide

Annexure P-2 0 and the said correspondence and the acticxi

of the respondent No. 5 clearly shows that the order of

suspension and also implementation of the ctarges

levelled against the appHcant/are biased and malafide

in nature, irfence the charges framed against the applicant

are not sustainable in the eye of law and the same are

liable to be quashed.

12. Per contra the respondents Nos. i to 4 i^ive

f-tled their objections/reply denying the allegations and

averments made in the Application. There was no bias or

any kind of illegality while issuing the orders of the

suspension. The respondent No. 5 has got powers under the

rules to issue the order of suspension. The respondents

have Supported their action by submitting the reply and

also the necessary documents vide annexure R.-1 to

Annexure R.-7. The respondent No. 5 tes been impleaded in

his personal capacity as raaiafides were urged against

hiiu.

13. The order of suspension and also the depart

mental en.quiry initiated against the applicant are

subject to prove. The applicant can prove his case before

the enquiry officer and he can defend himself under the

respondents in accordance with the law. The averments of

the applicant being devoid of substance cannot with
stand judicial scrutiny of this Tribunal and as such
the appitsatlcn is liable to be dis,„issed. The official
respondents i«ve also supported the action of the
respondent No. 5. The order of suspensia, is Supported
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is supported by certain documents, rfence this Tribunal

should not interfere in respect of the order of suspen

sion and accordingly the application is liable to be

dismissed.

14. Hfter filing the reply the applicant tes

submitted his rejoinder and submitted certain other

documents to consider his case, in the rejoinder the

applicant repeated the earlier facts mentioned in the

application, riis submission in the rejoinder to the

articles of charge is extracted oelow s

"The Faculty Service Bye—Laws framed by the
respondent Institute do not have force of law
and petiticxier is not entitled to assert his
claims on the basis of unamended Service Bye-
Laws .

The question is that, if the service bye-laws dc
not have force of law (amended or unamended) anc
the petitioner cannot make claims on the basis
of this law, how can the respondents proceed to
conduct enquiry on its basis by surreptitiously
amending it on the back date after suspension
order dated 10.05.9 7 having been issued, based
on the unamended bye-law. ii^nd for this reasoi
also the enquiry proceedings need to be
scrapped.

11.3-a'hat, the enquiry instituted agamst the
petitioner to somehow justify the earlier actio
of suspension, is a motivated action & done in
a planned manner, which can be born by the fact
tnat inspite of aOG meeting on 9 th i^y 1997
(the day on which they claim to have amended
the Bye Laws), the suspension order issued on
the very next day, i.e. lOth i^lay 199 7 (a holi
day), is based upon subrule (a) of rule 2i of
the unamended Faculty Service Bye-Laws, 1988.
This cannot be termed as a clerical error also
as the chairman BOG being on leave, director
himself was managing the whole affair. The
araenc^ent to the Faculty Service Bye law. was
not included in the agenda of the BOG meeting
circulated, to the best of the information of
the petitioner. It is cxily when tne respondents
realised later-on, that it would be difficult
to sustain their action, as they may not be
able to influence the three member committee
(one of them being a faculty member) and obtain
their choice^eport from it, ttet they decided

^ back-date fndinstituted enquiry under clause 18 of this
Changed FSbl which they claim to have
on 9th 1QQ7 Th-i^ ^ ^wendedytn nay 199/. This amendment was circulate^^
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to the faculty members much later, on 1st July
199 7 and as they were in hot-hs.ste to justify
their action, they comraited further mistakes,
while making correction by overwriting d^tes
thereon. The whole amendment was ironically tnacfe
in respect of disciplinary proceedings and pro
motion aspect only, which directly affected the
petitioner k the present case, iiid tnere been a
genuine amendment, a comprehensive view would
have been taken k broad-based amendment made,
in consultation with the >^ademic Council k the

faculty members by a regular director. Rushing
through this ad-hoc approach by a part-time
director in current charge, who was to be
replaced by a regular director very shortly, as
the regular director was already selected on
8th May 1997 k selection was confirmed by BOG
on 9th Why 97, speaks volume about his inten
tions/actions. The maiafides on the part of
respondents is also confirmed by the fact that
at the time of suspension an enquiry against tm
petitioner was already going on. rtid the
respondents desired a genuine enquiry to be
conducted, the matters could have been referred
to the existing iSnquiry committee itsdf. Why
was a new enquiry committee constituted, after
changing the bye-laws and thereby replacing the
3 member committee by a Single member committ
ee? The intentions are quite obvious. Since
they were not apie to influence the three
member committee for their choice-re port, they
Constituted a Single member committee, so tl:^t
they could some-how implicate the petitioner
by influencing the one man committee. This
action with malafied intention needs to be
deplored, and the enquiry by maneuvering the
facts etc. with an intention of causing loss to
the petitioner, be quashed."

iS* i^fter hearing the advocate for the applicant

and the advocate for the respondents, the said application

is restricted only to decide the articles of charge trt^t to

^^^rticle No. 4 only. Remaining articles are subject to prove
before the enquiry officer.

article of charge No. 4 is extracted

below t

"|£ticl|zi - the said shri j.n. Roddar,
^socidte Professor, has sent letters No.
IIPiVJNP/Generai/96 dated M&rch 02, 19 9 6 No.

28 . 03 . 96 and IIFW/JNP/439 7 dated 22.04.9 7 addressed to the Gtelrman,

^  the ares'i.dent, IXPM ijociety end i^embers of Boerd of
Sovernors of v,herein he attempted to ru
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dcwn the administration, the management and even the Board
of Governors. The said Bhri J.N. Poddar vide letter No.

dated 22.10.93/21.12,93 and letter No. 1072
dated 10.10.94/12.10.94 and No. 326 dated 11/12.03.96 and
No. IiFiVONP/32/96 dated 28 . 03 . 96 has shewn bad behaviour
by wilfully criticising the decisions and policies of the
Board of Governors."

The impugned order of suspensicxi Annexure P-16 (^ted 10.05.1997 is

also extracted below s

"Whereas a disciplinary proceeding against Shci J.N. Poddar,
Associate Professor in the area of Financial i^nagement.
Accounting and Control is contemplated.

Now, therefore, the undersigned, in exercise of the powers
conferred oy sub-rule (a) of Rule 21 of the Faculty Service
Bye-laws, 1938 read with sub rule (i) of Rule 10 of the
Central Civil Services (Classification, Control and Appeal)
Rules, 1965, hereby places the said Shri J.N. Poddar under
suspension with immediate effect.

It is further ordered that during the period that this order
Shall remain in force the headquarters of Shri J.N. Poddar,
Associate Professor, should be Bhopai and the said Shri
J-N. Poddar shall not leave the headquarters without obtain
ing the previous permission of the undersigned."

21. It is pertinent to mention here tJ^t the unamended faculty

Service ^e-laws, 1988 is extracted below s

"Faculty Service Bye-laws - 1988, so has been approved by
Board of Governors of IIFM in its meeting on 27,07.1989 for
your infamation and record.

iiswever, while approving the above document, tne Board
resolved as under t-

The faculty service rules put up to the Board of Governors
were approved except for the essential qualification for the
post of Professors and Assistant Professors in whose case
the essential qualification should be in conformity with the
prevailing rules in Indian Institute of Jy^nageraent/IHs as
the pay scales of the faculty members were equivalent to the
pay scales of IIM/IUs, ^

It was also decided that character verification of indivi
dual entrants should be done as per Govt. rules."

22. The procedure of disciplinary proceedings is also extracted

below s

C^^tral govj:nma^t
1955 as anieded from _ ' ui.es.

employees governed by GCS(GCAj Rule<1955 as ameded from time to time. He siln re^rt each
suspeneion to the Board of Oovernors .kvernors m the next meeting,
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(b) The Board of Governors siiall appoint an Bnquixy
Committee consisting of three members of which one shall be
a faculty member of the Institute# The impugned person steii
be intimated in writing about the constitution of the En<}iiry
Committee the charges against, and the allegation on which
they are based and sliall be given not less tten three weeks
time to Submit his explanation in writing.

(c) The Committee shall hear the faculty if he so wants
and take such evidence as it considers necessary. The
facultry shall, if he desires, be given opportunity of
seeking an relevant documents. The Conunittee s]^ii after
conclusion of the enquiry submit a report to the Board of
Governors stating its finding clearly.

(d^ After duly considering the explanation of the
faculty, the Board of Governors shall finally impose such
penalty as it deems fit by framing a suitable resolution to
that effect,**

23, The relevant portion of the letter dated 20th June, 1997

relating to amendment in the bye-laws is extracted below »

"The Board of Governors in their XlVI meeting held on
9,5,97 considered the Minutes of the standing Committee
dated 4.10,96 wnich included amendments in the Faculty
Service ̂ e I^ws 1988, A copy of the amended Faculty
Service Bye Laws approved by Board of Governors is enclosed
for information and guidance of faculty members,"

The amended procedure of disciplinary proceedings is extracted below s

(aj Till the Institute frames its own rules for discip
linary matters, the Institute would follow the Rules and
procedures applicable to the Central Government employees
governed by (XS(CCA) Rules, 1965 as amended from time to
time in disciplinary cases against the Faculty Members,

(b) The Chairman, Board of Governors stell be the
disciplinary authority and the Board of Governors stell be
the Appellate Authority,

(c) The Director, after scrutiny of the gravity of ttte
offence levelled against the faculty member, may suspend
such faculty member as per rules and procedure applicable tc
the Central Government employees governed by CCS(CCA) Rules
1965 and report at the earliest to the Chairtnan about such '
suspension.

(d) The Chairman, after scrutiny of the gravity of the
offence may decide upon whether the faculty member should be
charge sheeted for major or minor penalties and accordingly
^sue cterge sheet, as per Rules and procedures applicable

RniA?® employees governed by CCS(CGA)Rules, 1965 as amended from time to time.

(e) The Chairman, after scrutiny of the reply received
officer may appoint one of the members of

the Board of Governors as Enquiry Officer to look into the
Charges levelled against the faculty member.
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(£) 'rnc ^cuiry Oflicer shall conuuct tho eiiyairy as
per the CCS (CQh) i<ul.:t ana procod'aros, subaiit a report
to the Chairnian<, Board of Governors stating tho findings
clearly.

(g) after duly considei-'ing tlie explanation of tho
facultry the Chairman shall finally iapose the penale^
as iOfor CG3 (GGh) itiles."

24. rtfter seeing all the cronological dates before issuing

the order of suspension, oho authority v/ho h^d issued the or^ici:

of suspension has malice in his mind, ihe irrpUijiL^d ordior of

suspension is rjassed only on malafiacjs , In this rosp-;ct the

ilon'ble Suprerae Court has held that tho pov/ers ei-oorcised unucr

malice is not sustainable in the eye of la\;, gar ding malafidos

the GaT, Luc know Ben-ch has decided die case of B.B, Bisv/as

vs. Union of India and Others, reported in 2CC2 C3) alj 36,

relyrnc on aha juagiacnt of the lion'bio Gourt in the q^sq of

-stace of Punjab VS. Ourdyal Bingh reported in hlR 1930 BC 319.

Ihe relevant portion of the juagment of tho Ilon'ble rtpe^c Court

€S<tri-ictod be lev/

"Ihe question then is v;hat is malafidos in the j-juris-
pruaence of poorer ? Lecal malice is gibberish unless
juristic elaiity j^eeps ic separate erom tne popular
conceryf of personal vice. Pithily put, bad faith v;hich
invalidates tno ^rierciso of pov/cvi: sometimes called
colourable e::erci3e or frc^ud on pa/er ana ofaen time
overlaps motives, passions ana satisfastions-is the
afcainmerit or ends beyond the sanctioned piurposes of
power .oy siaulation or pretension of gaining'a legiti
mate goal. If the use of the pov/or is for the fulfill-.
rnent of a lecitimc-te object, tlio actuation of catalysa-
tion by mciiic:e is not regicidal, ihe action is b^-d where
i-he uluo ooject is to reacn an end clifrerent from the
one for wliich the power is entrusted, goaded by
exuraneious consioerations, cpod or bad but irrelevanl
to uhe entrustment, »iihen th;i custodian of pou'er is in—
rlueiiCed in its exercise by consio.erations outside
those for promotion of which the pow-er is vested the
ccLU bs calls it a colouraole e;cercise anu is unuosoived
by illusion In a bro^a, blurred saise, Bsnji-imin bisrae-
li \7os not otr she mark even in lav; v/hen he stated, "I
r ep ,,, ,cHot all pwer is a trust-Ihat v;q are acoount-
"Ole ror los acercise-thc-t, from the people ano for ahe
people all Springs, ̂and all must e;^iGt." Braud on power
Vales ane oraer if iu is not e.xercised bon^- fide for the
enu designed. Vraua in this conte.<t is not equal to iao-
rai turpituoe and embraces all cases in rhich the action
impugned is to afyect some object v/yiicli is beyond the
purpose Una intent or tho powcc ..■hethor this be nolle.
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.oenigi. II the purpose is corrupt the

scon^n^- ""w consider..tions, foreign to tiieop<- Oi un^ pov/cu: Oi G.xtr>uneous to the statute, aiter
Che vercact or impels the action mal^ fi-^es or fraud on
power vitiates the accTuiaition or other official act."

2b. ^rtcr seeing of tiie services rendered to tho Institution

oy th<„ "-^ppliCiun^., tho nowirications, the unamended rules, pov/ers
given to the respona(-rt ho. 5, the obje:tions subudtted by the
-applicant, the rules araended to c-^-tc.il ohe inter.ast of the

applicant to participate in the selaetion c.3 per notification c.nd

^Iso uhe ii.pugned order of S'uspension dated 10 .05 .1997, dearly
snov/s that tiio charge No. 4 framed by the r^poneent No. 5 is in
^  .loioo the cnarge ifo. 4 is/cuashed. the rsmaii^ibe

Charges unaer the meraorandum dated 2(5.06 .1997 shall

dealt by die anquiry officer.

26. ihe ingaugned order of suspension dated 10 .05 .1997 at

^ineiiure P-i6 is also quashed, ihe respoiic^ents arc cdrsated to

pass appropriate order to continue the enquiry in respect of all

the remaining charges levelled against the applicant in pursuarce
to the meiuort^naum of charge dated 26 .06.1997 at hnneicure P-20 .

bince iu is a charge for the year 1997, the responaents are dire

cted to conclude the enquiry widiin a period of four months from

ohe date or receipt of copy of tills order, .-ccordingly tlie

Original .-^plication is alloi/ed. No costs.

f-

(G, ̂ bhan cliapp a) ,,, —--^7"
uudicidl i-IeiTber ,1"
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