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C O R A M

HCN'BLE MR V.K.MAJOTRA, VICE CHAIRMAN 
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Maaohar Choudhary 
S/o Shri S.R.Choudhary 
Gram ♦  Post* S iro liya
D is tt . Dewas (M .P.) i^p llcaR t*

(By advocate s Shri S .Pau l)

Versus

1* Uaion o f India
Through i t s  Secretary  
M inistry of Ccmmunication 
Deptt. of Post 
New D elh i.

2. The Chief Post Master General 
M .P .C ircle
Hosha>^gabad Road 
Bhopal.

3. A ssistant Superintendent of Post O ffices  
Dewas D ivision
D is t t .  Dewas 'M .P .)

4. Post Master General 
Indore Region
Indore• Respondents•

(By advocate Shri k .N .Peth ia )

O R D E R

By A.S.Sanc^vi, Jtadicial Member

The applicant who was appointed as a Gramin Dak Sevak

Mail C a rrie r , S iro lia  Branch O ffice  v ide  order dated 27th 

^  February, 2002, being aggrieved by the order of h is  termi­

nation from service issued by Aii^sistant Superintendent of

Post O ffices , Dewas Sub D ivision  on 3.11.2003 invoking the 
of

provisionf^the Rule 8 of Department of Posts, GDS (Conduct 

& Employment) Rules, 2001, has approached th is Tribunal under 

Section 19 of the Adm inistrative Tribunals Act, 1985, 

challenging h is  termination and a lso  challenging the v ire s
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of Rule 8 of GDS (Conduct & Employment) Rules, 2001, He 

has prayed fo r  reinstatement in  service with f u l l  back 

wages,

2 ,  The case of the applicant# b r ie f ly  stated# is  that

he was appointed on regu lar b a s is  as Gramin Dak Sevak and

had been working continuously since then* The respondents

had, without any reason and without any show cause notice  

to  him, suddenly terminated h is  services v ide order dated 

3,11.2003, invoking the provisions o f Rule 8 o f the (3>S 

(Conduct & Employment) Rules, 2001. He has contended that 

h is service could not have been brouc^t to an end without 

giv ing  him a show cause notice and without a ffo rd ing  him 

an opportunity to  explain the reason fo r  which h is  serv ices  

have been brought to  an end* He has maintained that h is  

services could not have been terminated contrary to  the 

provisions of A rt ic le s  14 and 311 of the Constitution of 

Indie and since the action has been taken without a ffo rd ing  

him an opportunity to be heard, the order terminating h is  

services can e as ily  be construed to be an a rb itra ry  order 

and i t  deserves to be quashed and set as id e . He has a lso

alleged  that the powers under Rule 8 are misused by the

authorities and since Rule 8 gives such unfettered powers, 

the same deserves to  be declared as unconstitutional and 

u ltra  v ire s*

3* The respondents in th e ir  counter^defended the

action of terminating the serv ices of the applicant, 

contending that he was found to  have been appointed by 

not adopting the prescribed procedure and h is  appointment 

was ir re g u la r . They have contended that the appointing 

authority had overlooked the instructions issued by the
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respondents and t»itldout detaining p rio r permission from 

the competent authority to make appointment# issued the

orders of appointment. The appointing authority had fa i le d

to  fo llow  ru les  and regu lations and since i t  was found 

la t e r  on that the appointment was i l l e g a l  and de-horse  

the rules# a decision  was taken to  bring  to  an end h is  

services by invoking Rule 8 o f the GDS (Conduct & Employment) 

Rules. They have a lso  contended that the applicant has 

already been provided with one month TRCA allowance plus  

DA by money order in  lieu  of the notice period but the 

applicant has not accepted the same. They have denied that 

the order term inating the serv ices of the applicant is  

i l l e g a l  or a rb itra ry  and have contended that the same is  

issued in view of the i l l e g a l  and ir re g u la r  appointment 

made of the applicant. They have prayed that the GA be 

dismissed with cost,

4. We have heard the learned counsel fo r  both parties  

and duly considered the r iv a l  contentions.
I

5. At the outset# Mr.S.Paul# learned counsel appearing 

fo r  the applicant has submitted that he i s  not pressing  

the r e l ie f  prayed o f the co n stitu tion a lity  of Rule 8 of 

the GDS (Conduct & Employment) Rules and that he is  mainly 

re ly in g  on a decision  of th is  Tribunal in  the case of 

y.P.Makwana V. Union of India & Ors.# decided by the 

Ahmedabad Bench of C .A .T . in  OA No.153/02 and reported

in  2003 (1) ATJ page 353. He has submitted that in  a 

sim ilar and id en tica l case# the Tribunal had taken a decision  

re ly in g  on the c irc u la r  dated 13.1.1997 of the Department of 

Posts#that the provisions o f EDDA (Conduct & Service) Rules 

could not have been invoked in such cases and that termination

of services of an ED Agent without issu ing  a show cause notice

is  bad in  law.



6, The rep ly  of the respondents makes i t  c le a r  that

without Issu ing  any show cause notice to  the applicant* 

the respondents have issued the order dated 3•11.2003 

terminating the services of the applicant by invcking the 

provisions of Rule 8 of the GDS (Conduct & Employment)

Rules# 2001. The respondents do not dispute that the 

applicant was appointed on a regu lar bas is  by order dated 

27th February# 2002 and that since then the applicant had 

been working as GDS fC# S iro liy a . They have further contended 

that h is  appointment was subsequently found not to  have been 

made in accordance with ru les  and procedure and as such 

the decision ’̂ terminat^iii^ h ie services was taken. The order 

dated 3.11.2003 i s  a simple order of termination and reads

as unders-

"In  pursuance of the Rule 8 of Department 
of Posts# Gramin Dak Sevak (Conduct and 
Employment) Rules 2001# I# A.K,Gupta# Asst.
Supdt. of Post Offices# Dewas# Sub-division  
Dewas h e r^ y  terminates the services o f  
Shri Manohar Chaudhary# CDS VC S iro lia  BO 
(Dwas HO)# with immediate e ffec t  and d irect  
that he sh a ll be en tit led  to claim a sian equivalent 
to  the amount of h is  one month's Time Related 
Continuity Allowance plus Dearness allowance 
in  lie u  of the period of notice at the same 
rates at which he was drawing them immediately 
before  the termination of h is  se rv ice . The 
due amount of TRCA plus Dearness Allowance is  
being remitted through Money Order in  lieu  of 
the notice of one month."

7. I t  is  qu ite c le a r  that the above c ited  order does 

not give any reason fo r  termination of the services o f the 

applicant nor does i t  give notice o f termination as 

prescribed under Rule 8. Mr. Paul# learned counsel of the 

applicant# has placed strong re liance on the c irc u la r

dated 13.11.1997 issued by the Department of Posts and

contended that the order dated 3.11.2003 i s  in  c le a r

v io la t io n  of the c ircu la r  issued by the Department of 

Posts. The same/ circu lar# in te r -a lia#  provides that the
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question of appointment of a p articu la r ED Agent to  a 

post was erroneous or not# should be decided by an 

authority next h igher than the appointing authority  

in  accordance with the established p rin c ip le s  governing 

appointments* In regard to appointment which was made 

i x i  (^ Q il'n tion^3f executive or adm inistrative instructions#  

there i s  ho objection  to the competent authority passing  

an order re c t ify in g  the e a r l ie r  erroneous appointment 

order of the ED Agent which was passed in contravention

of the ex istin g  ru les/instructions whether statutory or

adm inistrative/executive, as otherwise, i t  would amount to

perpetuation of the mistake and would be detrim ental to  

the la rger in te rests  of Government* However# in  these 

cases# the p rin c ip les  of natural ju st ice  should be complied 

with by g iv ing  the ED Agent a show cause notice and 

opportunity to  be heard be fo re  passing any order adversely  

a ffec tin g  him. There is  no need to  invoke the ED Agents 

(Conduct & Service) Rules while passing f in a l  orders in

such cases*

8* The ED Agent (Conduct & Service) Rules are

•Pari M ateria' to  the CDS ( Conduct & Employment) Rules#

2001 and the c irc u la r  issued by the Department of Posts

a lso  app lies f u l l  force to  the GDS (Conduct & Employment)
L-'

Rules* This c irc u la r  leaves no rocan fo r  any doubt that

the authority who had issued the order dated 3*11*2003

terminating the services of the applicant had acted in  

contravention of th is  c irc u la r *  The applicant has not been 

afforded any opportunity of being heard p r io r  to  the issuance  

of the impugned order* The rep ly  o f the respondents makes 

i t  abundantly c le a r  that h is  services were sought to be 

terminated only on the ground o f h is  appointment having 

been made erroneously or i l l e g a l .  I t  is  qu ite obvious that

(
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such a ground the termination order was issued^ -^ e
L
same could not have been issued without f i r s t  giving  

a show cause notice to the applicant and obtaining h is  

representation on the sepefted ^ s j s o s ^ e  -«e  fee«Riee^^«g 

.t^e^sys^^ces. i t  is  hence qu ite  c le a r  that the termination  

order does not fo llow  the c irc u la r  issued by the Department 

o f Posts and i s  issued in  complete disregard  of the 

c irc u la r . I t  has been c le a r ly  instructed by the department 

in  the same c irc u la r  that there is  no need to invoke the

ED Agents (Conduct & Service) Rules while passing the

f in a l  orders in  such cases. In sp ite  of th is  instruction

from the department, respondent No.3 has terminated the 

services of the applicant by invoking Rule 8 o£"the GDS 

(Conduct & Employment) Rules, 2001 which is  'P a r i Materia* 

to  Rule 6 of ED Agents (Conduct & Service) Rules. No 

opportunity of defending h im self has been given to the 

applicant p r io r  to  terminating h is  serv ices and, therefore , 

i t  can e a s ily  be construed that the p rin c ip le s  of natural 

ju st ice  were not followed and the termination order, 

therefore, deserves to  be quashed and set aside on th is  

ground alone.

9. The same view has been taken in  the case of

Y.P.Makwana Vs. UOI (Supra) by the Ahmedabad Bench of

the Tribunal and incidently the same has been upheld even by

the High Court of Gujarat. We do not see any reason to

take a d if fe re n t  view than the one taken in  the case of 

Y.P.Makwana and we are of the considered opinion that the 

same deserves to  be followed in  th is  case a lso . Therein 

a lso , while passing and se ttin g  aside the termination order, 

an opportunity was given to  the respondents to issue show 

cause notice and take fu rther action a fte r  obtaining reply

tcT show cause notice from the applicant.
c
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10. Following the decision  of the Supreme Court in  the 

case of A .I .K a ira  V s.Pro ject & Equipment Corporation  

reported in  ATJ 1988 (2) V o l.5 page 545, the Tribunal had 

a lso  awarded f u l l  back wages to  the applicant therein . In  

the instant case also# we are of the considered opinion that 

the respondents w i l l  have to  be d irected to  pay back wages

to  the applicant from the date of term ination of h is  serv ices  

t i l l  h is  reinstatement.

11. In view of the a fo resa id  discussion and in the

facts  and circumstances o f the case# we quash and set aside

the termination order dated 3.11.2003 issued by respondent 

No.3 and d irec t  the respondents to  re in state  the applicant 

in  service with fu l l  back wages frOTi the date o f termination  

of service t i l l  reinstatement. The same sh a ll be paid w ithin  

three months from the date of receipt of a copy of th is  

order# fa i l in g  which# the same sh a ll be payable with 

in terest at 9%  per annum from the date of expiry of three 

months. The respondents shall# however# be at lib e rty  to  take 

any fu rther action# as deemed f i t , a f t e r  serving a show cause 

notice to the applicant and considering rep ly  of the 

applicant to  such show cause notice.

12. With the above directions# the OA is  disposed o f.

No order as to costs.

-A
(A.S.SANC5HVI) 
Jud ic ia l Member

aa.

/ P ^
(V.K.MAJOTRA) 

Vice Chairman

s j^ Q u J  i


