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S h r i Balw a^^Sauda 
s /o  s h r i  Bhagwa Sauda 
R /o  8 3 /3 , F o llo w e r Lane ,

Gora B aza r , J a b a lp u r .  A p p l ic a n t

(By a d vo ca te  K u .p .L .S h r iv a s t a v a )

1 . U n ion  o f  In d ia  th ro u g h  
i t s  S e c re ta ry  
M in is t r y  o f  Defence  
New D e lh i*

2 . Commander, M i l i t a r y  H o s p i t a l  
J a b a lp u r .

3 . B r ig a d ie r ,  D .D .M .s .
Madhya Bhare Area (M e d ic a l1

J a b a lp u r .  R e sponden ts .

(By adv oca te  None)

By Madan Mohan, J u d i c i a l  Member

By f i l i n g  t h i s  OA, th e  a p p l ic a n t  seeks t o  quash  th e  

im pugned o rd e r  o f t e r m in a t io n  Annexure A4 d a te d  8 .5 .0  3 

and t o  r e in s t a t e  h im  i n  s e r v ic e  w ith  back  w ages.

2 . The b r i e f  f a c t s  o f th e  c a se , a c c o rd in g  t o  th e  

a p p l i c a n t ,  a re  t h a t  th e  a p p l i c a n t  was i n i t i a l l y  a p p o in te d  

as S a fa iw a la  i n  M i l i t a r y  H o s p i t a l ,  Saugor and p o s te d  a t  

J a b a lp u r  on p r o b a t io n  f o r  a p e r io d  o f 2 years  v id e  o rde r 

d a te d  2 8 .4 .9 9  (Annexure A1') . The a p p l i c a n t 's  p r o b a t io n  

p e r io d  was ex tended  f o r  a p e r io d  o f 6 m onths v id e  o rde r 

d a te d  2 5 .8 .0 2  (Annexure A2^ and he com p le ted  th e  p r o b a t io n  

p e r io d  s a t i s f a c t o r i l y ,  cue t o  p e rs o n a l vengence and w ith  

m a la f id e  i n t e n t i o n ,  a show cause  n o t ic e  was is s u e d  to  

th e  a p p l i c a n t  v id e  o rde r d a te d  2 9 .4 .0 3  fo r  u n a u th o r is e d
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ab se n ce . The a p p l ic a n t  s u b m it te d  a d e t a i le d  r e p ly ,  

w ith o u t  c o n d u c t in g  a d e p a r tm e n ta l e n q u ir y , im pugned 

o rd e r  d a te d  8 .5 .0 3  (Annexure A4^ was passed  t e r m in a t in g  

th e  s e rv ic e s  o f th e  a p p l i c a n t .  The s a id  o rd e r  i s a g a in s t  

th e  p r in c ip le s  o f  n a t u r a l  j u s t i c e  as i t  i s  p assed  i n  

v i o l a t i o n  o f  r u le s  and p rocedu re s  p r e s c r ib e d  f o r  c o n d u c t in g  

d e p a r tm e n ta l e n q u ir y . No o p p o r tu n ity  o f h e a r in g  was 

g iv e n  t o  th e  a p p l ic a n t  f o r  d e fe n d in g  h is  c a s e . The 

te r m in a t io n  o rde r i s  p u n i t i v e  i n  n a tu r e  and s t ig m a t ic ,  

hence i t  i s  l i a b l e  t o  be quashed  and s e t  a s id e .  T he re fo re  

th e  a p p l ic a n t  has f i l e d  t h i s  OA.

4 . H eard le a rn e d  co u n se l f o r  a p p l i c a n t .  None i s  p re s e n t  

on b e h a l f  o f  th e  re s p o n d e n ts . Hence th e  CA i s  d is p o se d

—
o f  by in v o k in g  th e  p r o v is io n  o f  R u le  1& o f  th e  CaT( 

P ro ce d u re ) R u le s  1987 .

5 . Learned  c o u n se l o f  th e  a p p l ic a n t  a rgued  t h a t  th e  

p r o b a t io n  p e r io d  o f th e  a p p l ic a n t  was ex tended  f o r  a 

p e r io d  o f 6 m on th s , i . e .  u p to  10 th  N o v .2002 v id e  o rd e r  

d a te d  2 5 .8 .0 2  (Annexure A 2 ) . The a p p l i c a n t  h a r d ly  a v a i le d

1 o r 2 d a y s ' le a v e  on re a s o n a b le  grounds b u t th e  re sp ond e n ts  

te rm in a te d  h is  s e r v ic e s  w ith o u t  a f f o r d in g  an o p p o r tu n ity  

o f  h e a r in g  and w ith o u t  c o n d u c t in g  any d e p a r tm e n ta l e n q u iry  

and , th e r e fo r e ,  th e  im pugned o rd e r d a te d  8 .5 .0 3  i s  a g a in s t  

r u le  and law  and a ls o  a g a in s t  th e  p r in c ip l e s  o f n a t u r a l  

j u s t i c e .

6 .  The re sponden ts  have f i l e d  a r e p ly  s ta te m e n t 

r e s i s t in g  th e  c la im  o f  th e  a p p l i c a n t .  I t  i s  con tended  t h a t  

th e  a p p l i c a n t  was g iv e n  an o p p o r tu n ity  t o  im p rove  h is  

w ork in  g s t y le  and he was g iv e n  th e  ex tended  p e r io d  o f

6 m onths o f p r o b a t io n  t o  im prove  h im s e l f  b u t  he f a i l e d  

t o  do so  and v id e  l e t t e r  d a te d  21 .1 2 .2 0 0 1  a w a rn in g  was a ls o  

g iv e n  t o  h im . The s e r v ic e  te n u re  o f  th e  a p p l i c a n t  was 

n o t  s a t i s f a c t o r y  and  th e re  has been recom m endation  f o r



t e r m in a t io n  o f h is  s e r v ic e s .  The a p p l i c a n t 's  s e rv ic e s  

were te rm in a te d  a f t e r  g iv in g  h im  due o p p o r t u n i t y ,  i n  

as much as many w arn ing s  were g iv e n  t o  h im  t o  im p rove  

b u t  he f a i l e d  t o  do so  and f u r t h e r  f a i l e d  to  g iv e  any 

s a t i s f a c t o r y  r e p ly  t o  th e  show cause  n o t ic e  and a f t e r  

t a k in g  i n t o  c o n s id e r a t io n  th e  e n t i r e  s e r v ic e  re c o rd , 

th e  s e r v ic e s  were te r m in a te d .  The re sponden ts  have n o t 

com m itted  any i r r e g u l a r i t y  o r i l l e g a l i t y  i n  any  way 

i n  p a s s in g  th e  im pugned o r d e r .

7 .  A f t e r  h e a r in g  th e  le a r n e d  c o u n se l o f th e  a p p l ic a n t  

and c a r e f u l  p e ru s a l o f  t h e  r e c o rd s , we f i n d  t h a t  th e  

a p p l ic a n t  was i n i t i a l l y  a p p o in te d  v id e  o rd e r  d a te d  

2 8 .4 .9 9  (Annexure A l ) ,  i n  w h ich  th e  p e r io d  o f  p r o b a t io n  

was m en tioned  as 2 y e a rs , s u b s e q u e n t ly  i t  was ex tended  

f o r  6 m onths more , i . e .  u p to  1 0 .1 1 .0 2  v id e  o rd e r  d a te d

2 5 .8 .0 2  (Annexure A 2 ) , b u t  i n  Annexure A4 da ted  8 th  May,

2003, i . e .  th e  im pugned o r d e r , i t  i s  m e n tio n e d  t h a t

Hon th e  v e r i f i c a t i o n  o f  your re co rd s  d u r in g  th e  l a s t

fo u r  years  w hich  in c lu d e s  ex tended  p e r io d  o f  p r o b a t io n

u p to  9 th  May 2003, you have n o t pe rfo rm ed  th e  d u t ie s

s a t i s f a c t o r i l y  and i n  v iew  o f your f r e q u e n t  absence

w ith o u t  le a v e , recom m endation  o f Comdt.MH J a b a lp u r  and

th e  r u le s  on th e  s u b je c t ,  I  hereby  te r m in a te  your s e r v ic e

w ith  im m ed ia te  e f fe c t* ’ . The re sp on d en ts  c o u ld  n o t e x p la in  a b o u t

ex tended  th e  p e r io d  o f p r o b a t io n  u p to  9 th  May 2003 by

any l e t t e r  o f  th e  re s p o n d e n ts , w h ile  th e  a p p l i c a n t  has

p roduced  Annexure A2 l e t t e r  d a te d  26 th  A ug . 02 i n  w hich

th e  p e r io d  o f  p r o b a t io n  was ex tended  f o r  6 m onths u p to

10 th  N ov. 0 2 . Hence th e  c o n te n t io n  o f  th e  re s p o n d e n ts ,
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as i s  m en tio ned  in  th e  im pugned o rd e r  d a te d  8 .5 .0 3 ,  

c anno t be a cce p te d  t h a t  th e  p r o b a t io n  p e r io d  was 

ex tended  u p to  9tfcnMay 2003 and h is  s e r v ic e  was te rm in a te d  

d u r in g  th e  p r o b a t io n  p e r io d .  I t  was ex tended  u p to  1 0 th  

N ov .02 o n ly ,  we have pe ru sed  th e  show cause  n o t ic e  d a te d

2 9 .4 .0 3  (Annexure A3) i n  w h ich  i t  i s  shown t h a t  th e  

a p p l ic a n t  has m o s t ly  ta k e n  le a v e  f o r  one or two d ay s .

L a s t ly  he had ta k e n  some more le a v e  b u t i t  seems t o  be 

n o t s u f f i c i e n t  ground  t o  te rm in a te  th e  s e r v ic e  o f  th e  

a p p l ic a n t  a f t e r  c o m p le t io n  o f th e  p r o b a t io n  p e r io d .

The im pugned o rde r i s  s t ig m a t ic ,  as i t  i s  m en tio n ed  i n  

t h a t  t h e  a p p l i c a n t  d id  n o t p e rfo rm  h is  d u t ie s  s a t i s f a c t o r i l y  

and in  v iew  o f  h is  f r e q u e n t  absence  w ith o u t  le a v e , h is  

s e rv ic e s  a re  te r m in a te d . The re sp ond e n ts  s h o u ld  have 

g iv e n  due o p p o r tu n ity  o f  h e a r in g  to  th e  a p p l i c a n t .  As 

th e  s e rv ic e s  o f  th e  a p p l i c a n t  were te rm in a te d  a f t e r  

compl t i o n  o f  th e  p r o b a t io n  p e r io d ,  t h e  re sp o n d e n ts  s h o u ld  

have fo l lo w e d  p rope r p rocedu re  f o r  te r m in a t io n  a f t e r  

c o n d u c t in g  d e p a r tm e n ta l e n q u ir y . The re sp o n d e n ts  have 

no t a t  a l l  fo l lo w e d  th e  p ro c e d u re , we have pe rused  

1993 (4 ) SLR D .K .Y adav  V . j .m .A . I n d u s t r i e s  L td  ( S .C . )  126 

d e c id e d  on 7 th  May 1993 i n  w hich  i t  i s h e ld  t h a t  " C o n s t i ­

t u t i o n  o f  I n d i a ,  A r t i c l e  1 4 - N a tu ra l ju s t ic e - O r d e r  o f 

t e r m ln a t io n - C lv i1 consequences-H e ld  t h a t  a f a i r  p la y  

r e q u ir e d  t h a t  a re a s o n a b le  o p p o r tu n ity  was g iv e n  t o  th e  

em ployee t o  p u t  f o r t h  h is  case  and p ro p e r  e n q u iry  was 

h e ld  b e fo re  t e r m in a t in g  th e  s e r v ic e s . "  In  a n o th e r  

judgem ent passed  by th e  H o n 'b le  supreme C ou rt i n  1993 

(23) ATC 322 U n ion  o f In d ia  Vs .K .V  , j an a k i Raman &. ors . 

i t  i s  h e ld ;"p ay - N o  w ork , no p ay , - R u le  o f ,  i n a p p l ic a b le  

where em ployee , th o ug h  w i l l i n g ,  i s  n o t a llo w e d  t o  work 

w ith o u t  h is  fa u lt- F u n d a m e n ta l R u le s , R u le  17 ( i ) "
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8 . A f t e r  c o n s id e r in g  a l l  th e  f a c t s  and c irc u m s ta n c e s  

o f  th e  c a se , we a re  o f th e  c o n s id e re d  v iew  t h a t  th e  

CA i s  l i a b l e  to  s u cce e d . Hence th e  OA i s  a l lo w e d . Impugned 

o rde r d a te d  8 .5 .0 3  (Annexure *4} i s  quashed  and s e t  

a s id e  and the  re sponden ts  a re  d ir e c te d  t o  r e in s t a t e  

th e  a p p l ic a n t  i n  s e r v ic e  f o r t h w i t h .  The a p p l ic a n t  i s  

a ls o  e n t i t l e d  f o r  back  wages from  th e  d a te  o f t e r m in a t io n  

t i l l  th e  d a te  o f h is  r e in s ta te m e n t .  No o rd e r  as t o  

c o s t s .

(M.P .S in g h  ) 
V ic e  C ha irm an
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