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CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR

Jabalpur, this the 4. day of August, 2004

Original Application No. 804 of 2003

Hon'ble Mr. Sarweahwar Jha, Administrative Member

Hon'ble Mr. Madan Mohan, Judicial Member

Sbri Gopal Chandra Manna

S/o Late Shri Kishori Mohan Manna
Aged 46 Years,

General Manager(Sough), :
Technical and Development Circle,
Residency Road, ,
Janalpur(m P.)

(By Advocate - Smt. S. Menon)

2.

VERSUS
Union of India

. Through Secretary

Ministry of Communication and
information Technology,
Department of Telecommunications,
Sanchar Bhawan,

20, Ashoka Road,

New Delhi. 110 001

Member (Sevices)
Department of Telecommun1cat1ons.

‘Sanchar Bhawan,

20, Ashoka Road,
New Delhi 110 001

Chief General Manager,

'~ Bharat Ratna Bbim Rao Amedkar

Instituted of Telecom Training
SBRBRAITT) Ridge Road,
abalpur(M.P.)

Shri P.K. Khindri :
Ex Chief General Manager,
86-R, Model Toun,

Jalandhar C1ty -144003(Pun jab)

Chief General Manager,

Technical and Development Circls
(MP) Bharat Sanchar Nigam Ltd.
Residency Road,

Jabalpur(M.P.)

(By Advocate - Shri Om Namdeo)

ORDER

By Sarweshwar Jha, Administrative Member -

APPLICANT

e

.

RESPONDENTS

Heard the learned counsel for both the sides.
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2, This application hés been filed by the applicant
sagking regular promotion to S@G of ITS Group 'A' from a dats
when hig juniors came to be prombfod, by @ Review D.P.C.
prayer)has glso besn made for a direction forgﬁgggaééﬁﬁiaf all
relevant records pertaining to promotion/regularisation of the
officers to Senior Administrative Grade of Indian Telecom
Service Group 'A' vide order dated 21.7.2003(Annexure-A«24).
As the applicant has alleged malgfiad against respondent No.4
in grading the applicant below benchmark for the year 2000-2001
and 2001-2002 he has also prayed for a diracﬁionbsing given to
the respondents to exclude his ACRs for the seid years for all

purposes including promotion.

3. The facts of the matter, briefly. are that the
applicant who is an ITS officer behonging-to the SAG of the
service and who held the post of Dirsctor(Information &
Computer) at Telecommunication Enginsering Centre, New Delhi
during February, 1995 to December, 1996; who was posted as
Director(Computers)-at Bharat Ratna Bhim Rac Ambedkar
Institute of Telecom Training( B.R.B,E.Q.I.T.T.). Jabalpur
and held the post up to March, 2001; and thereafter he was
posted as Deputy General Manager (E.S.II), Jabalpur and further
General Ménaglr.lwest Bengal Kolkata dufing February, 2002

to September, 2003, was posted as General Manager TNG circle,
Jabalpur in September, 2003 and has been continuing as such
till date. He has claimed unblemished service record and his
work has been appraciéted by the authorities on having
achieved targets prescribed by them. He has referred to as
ﬁaving yundergons courses on “Computerised Telecom
Applications" in China and also training in Canada. He refers
to other achievements to his credit different sub

paragraphs of Paragraph (4;of the OA. Accordingly, as submitted
by him, he uaélpromoted to senior Administrative Grade of

basis
the servicse on adhnc[vide office order dated 6.2.2002
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(Annexure-A-15). As alleged by the applicant trouble in his case
startijuith his posting as Chief General Managsr, B.R.B.Ri8.1.T.T
Jabalpur v .68.f. 8.5.1999 to 23.4.2002 when he has to function

under the control of respondent no.Lﬁ he has alleged that
during the said period he was not been given the appropriate
ACRs by the seid respondent for the reasons as stated in
paragraph 4.8. of the ODA. according to him,tha respondents no.4
had malafide and vindictive attitued against him who did not |
accede to his command. A specific reference in this regard has
been made by him to his smeiésions in paragraph 4.8.(c). UWhile
it is not necessary to giva'detéils of specific incidents which
have allegedly given rise to bias on the part of the respondent
no.# against the applicant, bui it has emerged that the
applicant is quite convinced that he hes not been recommended’
for regular propotion to SAG service due to the confidential
reports given by him during 2000-2001 and 2bﬂ1-2002. He has
submitted that the reporting officer whose reports constitute
the | basis for consideration of an officer for aremotion has fa
be Pair in his assessment of performance of the officer
reported upon. He should not nurse any malice against such

an officer; he has contended that tha confidential reports
written by such officsr'uho.has_malica (qnnot be acted upon to
deny promotion opportunities unless it is communicated to the
official concerned so that he has an opportunity to improve

the| work and conduct to expléin the circumstances leading to
the| said repo:t. Since no such opportunity was given to him,
any| action based on such report/reports, according to him, is
illegal. Accordingly, he has pleaded that the action of the
repondents denying him promotion to SAG of the service

is illegal and improper and, therefore, is liable to be

interfered with by the Hon'ble Tribunal. Hence, this 0A.
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s:
In spport of contention of the applicent his leerned counsel
hes referred"tfr certain decisiorvSof the Hon*ble Ape* Court*
The specific reference in this regard is made Xxsr relevant
part of the decisioiUof the Hon"ble Apex Court in the case
of P.K. Shaetri Us. Stete of M.P. es reproduced by the
applicant in paragraph B of the OA uhich is reproduced as

under

M. Be thet es it may, ue think thet the CRa of an
Officer are basically the performance appraisal of the
officer and go to constitute vital service record 1in
relation to his career advancement. Any adverse remark
in the CRs could mar the entire career of that Officer.
Therefore, 1t is necessary that in the event of a remark
being called for in the confidential records, the
authority directing such remark must first come to the
conclusion thet the fact situation is such that is im-
perative to make such remarks to set right the urong
committed by the officer concerned. A decision iIn this
regard must be taken objectively after careful
consideration of all the meterials uhich are before the
authority directing the remarks being entered in the Crs.

The learned counsel has also referred to > cmx - >

the decision of the Tribunal in Dr. Bharduaj 1 Union of India
and others, passed on 9.7.2003 in OA No. 270/99 as reported
in Suamy news, December, 2003 page 51, in uhich it has been

held as under

" An uncommunicated adverse remark cannot as a general
rule be acted upon by the employer to the prejudice of
the employee. The rules and administrative instructions
generally put an obligation on the authorities to
communicete the adverse remarke to the employee to enable
him to make a representation. Even 1if."the rules or
administrative instructions are silent on this aspect,
the principles of natural justice require such a comm-
unication”.

The learned counsel for the applicant has also relied on the
decision of the Lucknou Bench of the Hon"ble Tribunal in the
case of Kalvanesh Kumar Baioai V Union of India and others,
decided on 10.10.2000 in OA No. 52371998 in uhich a direction
has been given to held a review DPC to consider the case of

the applicant uho had been given ACR Delou the benchmark of

very good.llt has also bean. held by the Tribunal:- * In case
the applicant an<3
representation o”against the adverse entrie”/againstthegradings
the

of oelou”ench mark is accepted a vreview DPC shall be held



within a period of 2 months from the date cn which the
representation of the applicant iIs accepted and the
applicant shall be considered for promotion to the
SAG level by the review DPC w.e.f.12,3»98, 1i.e.the date on
Whichp=;mediate juniors were promoted, if on sueh
reconsideration oy the review DPC~Athe applicant is found
fit for promotion™he will be entitleggall the consequential
benefits? Reference in the said orders of the Tribunal has
also made to the judgment of the Hon"ble Apex Court in the
case of U.P» 3al Nigam and others Vs. Prabhat Chand Jain

in which the Hon"ble Xpex Court
and others (1996) 2 SCC 363*fcook the view that a positive
entry like "good* may damage the promotional aspects of
an officer and hence needs to be communicated. In the cese

ILdai Krishna \I Union of India and others, (19961 33 ATC 802

the Allehabad Bench of this Tribunal, observed as under:-

Ue are inclined to agree that "good" or “average*
grading in the ACR though not per se adverse would
assume the character of adverse remarks in the context
of the requirement of benchmark of “very good"™ to
qualify for empanelment for promotion".

The learned counsel for the applicant has prayed thjfc the
benefits as given in the said OAs and as in the decisions
of the Hon"ble Supreme Court as referred to

may also be given to the applicant, as MJadRW his case

also i1s covered under the said decision.

4. The respondent” howeve”#have submitted that the case
of the applicant was considered in the OPC against

vacancies for the year 2003 and 2004 when he was assessed
unfit." Accordingly, he could not be promoted to the said
grade. On receipt of a representation from the applicant, his
case was examined in the Department and he was informed of
the position vide letter dated 29.9.2003(Annexure R-1).

The respondents have referieggthe decision of the Hon"bJa
Supreme Court in the case of 3ankiramn (AIR 191 SC 2010)

in which i1t has been held that " an employee has no right
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to promotion. He has only a right to be considered for
promotion. The promotion to a poét, and more so to a
selection post, dapands'upcn several circumstances. To
qdalify for promotion the least that is expected of an
employee is to have an unblemished reccrd.' That is the
minimum expected to ensure a clean and efficient |

administration and to protect the public interest".

5. ‘In the parauise reply thqrhave clarified that the
applicant has been promoted on adhcc basis to the Secior
Administrative Grade, applging the method of seniority-cum-
fitness and,therefore,the same has no relation to his
regular prcmctio;t:he grade in which selection criferia

are to be applied inﬁﬂ%@%@g; bench mark\fiiprcscribad is
very gccd'}or an officer to be declared fit by the DPC.

On the allegations which have 1é§i§€c malice and acrimony

on the part of the respondent no.4 towards the applicant, .

‘McQchevposition particularly

TR

the respondents have clarified
in respect of purchase of ccmputers. in which they

have informed that the change of charge ) from computer
faculty to ES-II Paculty of the applicant was on
administrative urgency )and wad‘not by malice.
According to them, grading of an officer is based on
annual performance as reflected in the ACRs. While they
have daniﬁ%»tha ailagationdmada by the applicant in

e
different paragraphs, +Bay have reiterated that in thelhvec
uhsh b= ' '

mectingﬁgcrh.hald against the vacanc&qxear 2003-2004

" onz 30th June,w1st and 2nd July, 2003@ '+ha case of the

applicant was duly considered with reference to the
inctructiONs contained in the Department of Personnel and
Trainihg 0.Mm. No. 35034/7/97~Estt (D) dtd. 8.2.2002
(Annexure-R-2) and suitable reply was given to him

vide Annexure-R-1. The regpondents, in support of ther

submission 6 have also prosucad the minutes of the mest ingdof

—

|
the DPC as held on 30.6.2003, 1/2.7.2003 and,same hawbeen
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perused by use We find that the minutes show only the over all

assessment of the officers concerned and not yearwise assessment.
The'applicagt has been considered by the committee and under
the'assessment column against his name the word ‘*unfit' hés
been mentioned; We have also perused the ACRs for the years
200@=2001 and 2001-2002 and we have found that the same has
been written by respondent nol4 (Shri EpK;Khindri) for the
year 2000-2001% The ACR for the period 2001-2002(up to 12.,2,2002)
has also been written by the same officer. i.es respondent
no,4% It is thus confirmed that the information of the’
applicant as to who has written his ACRs for 2 yearsvis
corrects While it is not clear, to say'specifically, as to what
assessment was assigned to this report or as to how this report
was assessed by the DPC, it could certainly be said that a
réport is assessed not on the basis of the over all grading
which is assigned by the reporting officer against one column
but on the basis of the total report which is given to an
officer by him against different individual column/addributes
as provided for in the relevant cdlumnsgﬁzt is for the

DPC to form its own opinioh on the over all grading

given by the reporting officer; such instructions are also
available for guidance ovaPCsm It is also common knowledge
that DPCs are free to base their assessment about an

officer also on the over all assessment of the performance

of the officer concerned and not on assessment of his
perfofmancé in any particular yeard It is observed that

* the learned counsel for the applicant has cited certain
decisions giving benefit to the applicants in the relevant
cases on the basis of reports given to them as have not been
found to mee&ﬁthe bench mark, and also that directions

have been given in such éases for reviewing the matter

by the Review DPCs on the groﬁnd that such reports as
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mentioned above having not been conveyed to the officers
concerned have ultimately resulted in such officers being
not promoted to the relevant grade(including SAG) of the
service. On closer examination, it is fouﬁd that while
cases relied upon by the learned counsel for the applicant
are not exclusively and entirely relevant to the case of
tho applicantiit is found that in the interest of justice
and particulary the principles of natural justice, it will be
reasonable and rational to allow the same benefit to the
applicant also. This becomes more logical in view of the
fact that we do not have any information on whether the ACR®
in question had affected in any way the over all grading
of the applicant, not énablinggzifhim to meet the bench

mark required fdr promotion to SAG of ITS group °*A°’.

7. Having regard to the facta and circumstances of the
case and aleo kei@ping in view the oral submissions ag}made

by the learned counsel for the parties and after perusing

the records as ptoduced by the respondents before the Bench,

we are of the considered opinion fhat it would be in the
interest of justice that the matfar aé raised in this 0OA

is remitted to the respondents with a direction that they

‘reconsider the matter ralatin@}to the promotion of the applicant

to the SAG of ITS Broup °*A° by convening a maéting of the
Review DPC in the light of the decisionfas given by the
Hon’ble Supreme Court as also differont Benches of this
Tribunal as §§§E£ié§to b; the applicant/his learned counsel.
The respondents are further directed to hold the review ORC
within 2 months from the date of receipt of a copy of this
order and further that the cess of the applicant shall be
considar@%@;thé review DPCbuith'raferonce to the date of
promotion of his immediate junior in the sgrvice/grade.

He will also be sligible for consequential benefits in

et B
the event of havingLfound fit for promotion by the
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Review DPC, as held by the Lucknou Bench of this Tribunal
in similar casefas feferrad to above in OAR No. 523/98.

Ordered accordingly. No costs.

SMadan Mohan) (sarveshuar Jha)
udicial Member _ Administrative Member
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