CENTRAL'ADWINIETRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR

Original Application No. 764 of 2003

Jabalpur, this the f]*h day of ﬁﬂax{/ 2004
Hon'ble shri Madan fMohan, Judicial Member

Mrs. Jyotsna Mukherjee, Li/o. Shri

Milan Mukher jee, Aged about 47 yeareg,

Musgic Teacher, Kendriya Vidyalaya, o
Balaghat (M.P.). ees  Applicant

—

(By Adwocate - shri M. Sharma)

Ve r s us

Te Kendriya Vidyalaya Sangathan,
18, Institutional Area,
Shaheed Jeet Singh flarg, New .
Delhi, Through it's Commigsioner.

2 The Assistant Commissioner,
Kendriya Vidyalaya Sancathan,
Jabalpur Region, Kendriya
Vidyalaya, GCF Noe. 1, Jabalpur. ... - Respondents

(By Adwecate = Shri M.K. Verma)
ORDER
'L By filing thistriginal Applicaticn the applicant
has claimed the follopwing main reliefs 3

nii) gquash and set aside the impugred order dated
13.10,2003, Annexure A-1, .

iii} issue appropriate orders/directions directinc
the respondents to forthuith congider the transfer

and posting of the applicant againet the vacant post
at KV Ordnan @ Factory, Khamaria (Jabalpur).®

.

2 The brief facts of the case are that the applicant
ig a Music Teacher working in Kendriya Vidyalaya Sangathan
and at present is posted as such at Kendriya Vidyalaya,
Balaghat. She has put in 24 years of service having
excellent service récord; ih June, 2001 the applicant uas
transferred from Keﬁdriya Vidyalaya, CMM, Jabalpur to
Kendriya Vidyalaya, Balaghat, wherein the applicant joined

on 2762001 despite serious physical ailments. The

~applicant had undergone a major surgery of removal of

Fibroid Uterus on 14,442001. The applicant submitted her
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request on 21.9.2002 élonguith the relevant medical
certificate endorsed by Gynecologist, District Hospital,
Balaghat, indicating serious ailments, such ag Ischamic
hear dissase, Fatty liver disease . and hypertensicn.

The Agsistant Commissioner, Jabalpur Region constituted a
medical Board which examined the applicant and confirmed
the ailment of the applicant, whereafter the applicant was
assured that her request would bs seriously considered.
According. to the computerised priority taken on 18.2;2@03,
the applicant in her category was placed at Sle. No. 6
having choice No. 1 in priority list 1 for 274 (Jabalpur).
The applicant submitted her repregentation on 19.71.2003.
fipart from the ailment of the applicant heér family
circumetances in as much as her husband, Shri fiilan
fukherjee is aleo a Cardiac patient and has undergone

Angioplasty in the year 2001. The sister-in=lay of the

applicant disd on 2.1.2001, thereby causing écu%e family
crisis as late Chandana Mukherjee (sis=~inlaw) being family
member could take care of the family, in the extreme ewvent,
the applicant was tovremain away from the family. Besides
this her daughter is a student of Class XII in Jabalpur

and her son is a student of 2nd year B.Come. also at
Jabalpur. Under these facts and circumstances the applicant
wae fully hopeful of her consideration in as much as other
teachers, have also been considered but the case of the
appli cant was not yet still considered. Aggrieved by this
the applicant hag filed this 0OA claiming the aforesaid

reliefsge.

3e Heard the learned counsel for the parties and

perused the records carefully.

t

bo The learred counssl for the applicant argued that
she had undergone a major surgery on 14.4.2001 and she is

also having serious ailments, such as Ischemic heart



disecase, fatty livery disease and hypertension etc. The
Assigtant Commissioner, after constitution of the medical
Board confirmed the ailment of the applicant. The husband
of the applicant ie ale a Cardiac patient and has under-
gne Angioplasty in the year 2001. The learred counsel for
the applicant further argued that the mspondents have
arbitrarily exercised their powers for considering the
case of three mrsons, while the case of the applicant has
not been considered. The applicant has drawn our attention
towards the judgment of the Hon'ble gupreme Court in the

cage of Home Secretary, U.Te. of Chandioarh and amther Vs.

Darghjit Singh Grewal and others, (1993) 4 5CC 25. The

learned counsel for the applicant further argued that

accarding tos the orders of this Tribunal vide order dated

647142003 one post of Music Teacher is still'lying vacant
at Jabalpur with the respondents and the came has not yet
been filled in so far. The regpondents are trying not to

transfer the applicant to Jabalpur on this poste

5. The learned counsel for the respondents argued

that KVS is situated all over the country and abroad alsé.
The employees appointed in KVS are liable to be trangferral
any where in India in the licht of Article 54(k) of the
Education Code, whereby an employee who accepts the terms
and conditions of the appointment in KVS is liable toc be
transFerreq any where in India. He further argued that
though in priocrity list the name of the applicant was in
serial No. 6 but all the prior employees were not trans-
ferred to Jabalpur and in the second priority list one
more senior employee to the appli ant is to be considered
for transfer at Jabalpur. Hence the three senior persons
are to be cecnsidered for thege postse The priority list
are prepared for sach and every year. The learned counsel

for the respondents also argued that the .arqument advanced
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by the applicant that gmt. Shivetri, PRT at Balaghat hasg
been transferred back to KV Bacheii within two years of her
poeting to Balaghat from Bacheli, Shri BP Pandey, TGT Maths
had not even completed one year at Balaghat and had been
adjusted to KV Noe 1 GCF, Jabalpuf and Shri Sarvegh Pandey,
FET who had been transferred from Jabalpur to bOhar upon

his request, the transfer order is modified to Satna, are

accommodated against the guidelines framed by the

regpondents are not correct because the cases of the above

three persons are different to that of the applicant. So
far ag the ruling cited by the applicant it is about the
transfer of the student from one engineering college to
another and not about the employees, while in the present
QA the applicant is a Teacher and not a student. Hencec the

aforesaid citation is relevant in the present cage. He

further arqued that in the wvarious rulings of the Hon'ble

Supreme Court it is held that the order of transfer aoften
cauges a lot of difficulties and dislocation in the family
cet up of concerned employees but on that score, the order
of transfer is not liable to be struck-down. In.an another
case the Hon'ble S3upreme Couft held that Transfer of the
Government servante appointed to a particular cadre of
trancferable posts from one place to the other is incident
and a condition of service. Mo Government servants or
employses of public undertakings has legal right for being
posted at any particular place. Transfer from one place to
other is general condition of service and the employee has

no choice in the mattere.

6. I have given careful consideration to the rival
contentions made on behalf of the parties and I find that
the argument advanced on behalf of the respondents that as

per priority list first and second three senior_employees

Q-
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aré to be considered prior to the applicant and cases of
tﬁree persons éited by the applicant are absolutely

dif ferent to that of the applicant. The present post held
hy the applicant ié a transferable post through out the '
country and she hae also not completed the period of her
tenure at Balaghat as argued by the learned couﬁsel for
the respondents. The applicant can be transferred even
from Balachat to any ether place which may be at more
distance from Jabalpur because the post uhich the
applicant'holds is @ transferable post through out the
country. It .is a settled legal proposition that the trans=
fer of an employese is not only an incidenﬁ, but a conditior
of service and unless the order 1ssu0d ig outcome of a
malafide exercise of power and violative of any statutory
provisions, the Courts and Tribunals cannot substitute
their own decisions in the matter of transfer for that of
the management. Apparently in the present case there seams
to be no malice becauge the respondents have to consider
already three senior empleyees to the applicant for the
caid post which is left vacant by the earlier orders of

this Tribunal passed on 6.11.2003 in the present case.

7 Considering all tbe Facts and circumstances of the
case I am of the opinion that the appli @nt has failed to
prove her case andlthe Original Application is liable to
be dismissed as having no meritse. Accordingly, the Origi-
nal Application is dismissed. No costse. The interim order
paséed on 6411.2003 in the present case stands vacated.

Q-

(Madan Mohan)
Judicial Member
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