
O r ig in a l A p p lic a t io n  N o, 126 o f 20G3

t h i s  th e  day of Dttm he'^ 2004

Hon'bl© a i r i  M.P* S in gh , \tiLce Chairman 
Hon’b ie  s h r i  Madan Mchan, J u d ic ia l  Member

Ai^ok Prasad# aged  about 41 y e a r s ,
S /o .  l a t e  a ir i J a g a t  R a i, I^ o . 212,
Karatnveer Nagar, P ip ia n i ,  B h op al, ,  , ,  A p p lica n t

(By A dvocate -  S i r l  M#K, V&ma)

v e r s u s

1 , U nion o f  In d ia , t li  rough 
G en era l M anager, Isfest C en tra l  
Railw ay,! J a b a lp u r  ^ P ) ,

2 , DM Ifltest C en tra l R ailw ay,
B hopal D iv is io n ,!  Ehopea (MP) •

3 ,  A .P , Jh od e, S r . TTE,i I ta r s i,>
C /o , DM Wfest C a itr a l  Railway,!
& o p a l D iv is io n ,'  Bhopal (fiP) •

4 ,  Raju Ba-thara,! S r , TTS,? Care o f
DiW,i a ic ^ a l  (MP), . . .  R espondents

(By A dvocate -  a i r i  B an erjee)

O R D E R

Bv Madan Mchan. J u d ic ia l  H enber •

By f i l i n g  t h i s  O r ig in a l im p lic a t io n  th e  a p p lic a n t  h a s

c la im ed  th e  fo l lo w in g  m ain r e l i e f s  s

"8 .1  t o  sw aiim  th e  e n t ir e  rec o rd  p e r ta in in g  t o  th e  
p r o c e s s  o f  prom otion to  th e  p o s t  o f  con d u ctor  in  th e  
pay s c a le  o f  R s, 5000-6000 /-# ;

8 . 2  t o  d ir e c t  th e  resp on d en t departm ent t o  prom ote
th e  a p p lic a n t  w ith  e f : ^ c t  from th e  d a te  h i s  ju n io r s  
h a v e  b een  prcm oted  t o  th e  p o s t  o f  con d u ctor ,'

8 .3  t o  d i r e c t  th e  resp on d en t a u t h o r i t i e s  t o  g r a n t
^ p l i c a n t  a l l  c o n s e q u e n t ia l  s e r v ic e  b e n e f i t s  i n c l u ­
d ing h i s  s e n i o r i t y  v i s - a - v i s  t o  h i s  jta n io rs i n  th e  
i n t e r e s t  o f  j u s t i c e ,

8 .4  t o  h o ld  IJiat ac tica i on p a r t  o f  resp o n d en t  
departanent o f  f l o u t in g  Para 214 o f  IBEM t o  g r a n t  
b e n e f i t  t o  resp on c^ n t No, 3 & 4 i s  p e r -s e  i l l e g a l  
and had  in  th e  e y e s  o f  law ,

8 .5  t o  d e c la r e  th e  l a s t  p o r t io n  o f  para  214(C) ( i )
IRSM a s  i l l e g a l  t o  th e  e x t e n t  i t  reqxaires f u l f i l l m e n t  
o f  2 y e a r s  s e r v ic e  a t  th e  tim e  o f  a c tu a l  prom otion ,, 
i n  th e  i n t e r e s t  o f  j u s t i c e , "
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2 .  The b r i e f  f a c t s  o f  th e  c a se  are t h a t  th e  a p p lic a n t  i s  

p j^ s e n t ly  wor3cing a s  S e n io r  T r a v e ll in g  T ice lc t Escaminer 

( f o r  s h o r t  Sr , TTE) ,  From t h i s  p o s t  th e  n e x t  prom otion  i s  t o  

th e  p o s t  o f  C onductor in  th e  p ay  s c a l e  o f  B s, 5 0 0 0 -« 0 0 0 /- ,

The p o s t  o f  Conductor i s  a  n o n -se ie ,c tlo r t p o s t  and th e
I

pX ijceduie c o n ta in e d  in  Para 214 o f  p r o v id e s  c r i t e r i a

f o r  prcwiotion t o  th e  n o n - s e le c t io n  p o s t l  Ih e  le sp o n d e n ts  

Departm ent j u s t  to  g iv e  b e n e f i t  t o  some ||meKbers o f  Railwe^  

Workers iJtiion have n o t  c a r e d  to  fo l lo w  1*ie p r in c ip le s  l a i d  

down in  para  214 o f  IKSM and a g a in s t  36  ̂v a c a n c ie s  which  

in c lu d e d  28-G en.,i 5-SC and 3-ST, h a v e  c a l l e d  upon 90 

c a n d id a te s ,  vh ereas as p e r  para 214 o n ly  36 c a n d id a te s  ^4io 

have co m p le ted  two y ea rs  o f  r e g u la r  s e r j ; lo e  i n  t h e  dbm ediate  

lo w e r  grade were r e q u ir e d  to  b e  c a l l e d  fo r  t h e  t e s t  t o  b e  

co n d u cted  by ih e  Departm ent* She w r it te n  t e s t  was 

ccn d u cted  b y  ih e  Departm ent and th e  a p p lic a n t  h a s  d u ly  

c le a r e d  "the t e s t  p la c in g  h im s e lf  a t  s e r i a l  No* lO i n  t h e  

m e r it  ULst and k eep in g  h im s e l f  a t  s e r i a l  isib, i  in  th e  

c a te g o r y  o f  ST, A t th e  tim e  o f  d e c la r a t io n  o f  th e  r e s u l t  

th e  a p p lic a n t  was on le a v e  w ith  e f f e c t  from 4 ,5 ,2 0 0 3  t o

20 . 5 *2003 ,  Dxjrding th e  p e r io d  vftien th e  a p p l ic a n t  was on

le a v e  th e  resp on d en t D ^ a r t m ^ t  h a d  p u b lis h e d  th e  r e s u l t
vjho have q u a l i f i e d  t h e  w r it te n  

on 1 2 ,5 ,2 0 0 3  and h a d  c a l l e d  th o se  c a n d id a te s^ fo r  in te r v ie w

t o  b e  h e l d  <xx 1 5 ,5  ,  2 0 0 3 , Ih e  resp on d en ts h a v e  i s s u e d  th e

prcraotion o rd er  on 1 1 ,6 ,2 0 0 3 . S in ce  t h e  a p p lic a n t  was n o t

in te r v ie w e d  b y  t h e  Departm ent and th e r e  was a s p e c i f i c

p r o v is io n  o f  g r a n t o f  o p p o r tu n it ie s  o f  in te r v ie w  t o  each  an*-

e v e r y  p e r so n , who has c le a r e d  t h e  t e s t , i  th e  a p p lic a n t

r e q u e s te d  t h e  resp on d en t a u t h o r i t ie s  t o  g r a n t him  an

o p p o r tu n ity  t o  ap p ear  i n  in t e r v ie w  v id e  h i s  a j p l i c a t i c n

d a te d  22 , 5 ,  2003 , resp on d en ts h a v e  a lr e a d y  s e l e c t e d  3

c a n d id a te s  fron  ST c a te g o r y  fo r  prom otion to  th e  n e x t  h i ^ -
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e r  p o s t  o f  C onauctor, Mohd, N a g ir  K ian was th e  o n ly  p ezscn

o u t  o f  th r e e  c a n a ia a te s  s e l e c t e d  o f  SS c a te g o r y  who h a a

cQ n p leted  two y ea rs  o f  s e r v i c e  in  th e  im m ediate lo w e r

grade and r e s t  o f  two c a n d id a te s  i , e ,  resp on d en ts lifos, 3 &

4 h a v e  n o t  com p leted  tw o y ea rs  o f  r e q u is i t e  s e r v i c e  i n  th e

im m ediate low er g r a d e , The a p p lic a n t  was c a l l e d  fo r

in t:erv iew  v id e  l e t t e r  d a te d  1 4 ,7 ,2 0 0 3 , He answ ered  a l l  t h e

q u e s t io n s  c o r r e c t ly  in  th e  in te r v ie w  and was su re  o f  h i s

svccess i n  th e  in t e r v ie w , b u t t o  t h e  u t t e r  m is fo r tu n e  o f  
h e

t iie  ap p iican t/W as deaiaj^d^^unsuobessful'w in th e  in t e r y ie w .

On 1 1 .6 .2 0 0 3  acxly one SI ca n d id a te  i . e .  Mohammad N a s ir  Kian 

who co m p leted  th e  r e q u is i t e  ten u re  o f  s e r v ic e  was p r o a o te d  

b y th e  j® spondents and h a v e  d e la y e d  th e  prom otions in  

r e s p e c t  o f  o th e r  p e r s o n s ,  Vtien th e  resp on d en t No, 4 

com p leted  th e  r eq u is it:e  ten u re  o f  s e r v i c e  h e  was p r o n o te d  

on 1 9 ,9 ,2 0 0  3* 'tilrd p o s t  o f  ST c a te g o r y  has y e t  n o t  

been  f i l l e d  up b y  th e  D epartm ent, The t h i r d  p e jso n  

s e l e c t e d  b y  th e  D ^ artsn en t i s  th e  resp on d en t No, 3 who w i l l  

be cQ n p le tin g  two y e a r s  o f  , r e q u i s i t e  s e r v ic e  to  appear in  

th e  t e s t  i n  th e  month o f  January & I'eb ru ary-2004 , % e  

resp o n c^ n ts j u s t  to  g iv e  i l l e g a l  b e n e f i t  a g a in s t  th e  r u le s  

t o  resp o n d en t N o , 3 h ave  n o t  p a s s e d  th e  prom otion o r d e r  in  

r e s p e c t  o f  resp o n d en t N o, 3 ,  The a c t io n  o f  th e  resp on d en ts  

i s  a g a in s t  th e  law  and h e n c e , t h i s  O r ig in a l A p p licat:ion  i s

f i l e d ,

3 , H eard th e  le a r n e d  c o u n se l f o r  th e  a p p lic a n t  and 

p e r u se d  th e  reco rd s c a r e f u l l y ,

4 ,  I h e  le a r n e d  c o m s e l  f o r  th e  a p p lic a n t  argued  t h a t  th e

p o s t  o f  Ccaaductor i s  a  n o n - s e le c t io n  p o s t  and a c co rd in g  t o  

para 214 o f  c e r ta in  proced u re was r e q u ir e d  t o  b e

fo l lo w e d  b y  th e  r e sp o n d e n ts , f h e s e  p roced u res in c lu d e  i )
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the s t a f f  in  th e  im tnediate low er grade w ith  a rainiiaxan o f

two ^ ears s e r v ic e  in  t h a t  grade was o n ly  r e q u iie d  t o  be

co n sid ia red  and i i )  as p er  para 214(C) ( i i )  tJie number o f

e l i g i b l e  s t a f f  c ^ U e d  f o r  c o n s id e r a t io n  sh o u ld  ha^e b een

in  e q u a l niaiber o f  e x i s t i n g  v a c a n c ie s  p lu s  l i io s e  a n t ic ip a te s

du rin g  n e x t  fo u r  months due to  norm al w a is ta g e  i , e *

r e t ir e m e n t , superaaantaation^f death & v o lu n ta r y  r e t ir e m e n t .

T hese p roced u res were n o t  fo l lo w e d  b y  th e  r e sp o n d e n ts .

The resp on d en ts a g a in s t  36 v a c a n c ie s  h a v e  c a l l e d  90

c a n d id a te s , which i s  a g a in s t  th e  r u l e s .  The a p p lic a n t

p ro c ee d e d  on le a v e  frcm 4 .5  .  2003 t o  20’* 5 .2 0 0 3 . B a r l ie r  t o

i t  h e  was d e c la r e d  s u c c e s s f u l  in  th e  w r it t e n  t e s t  b u t th e

resp o n d en ts co n d u cted  th e  in t e r v ie w  du rin g  t h i s  p e r io d  o f

le a v e  o f  th e  a p p lic a n t  and h en c e  th e  a p p lic a n t  was n o t

in te r v ie w e d . He moved an a p p lic a t io n  f o r  h i s  in te r v ie w  
which was c o n s id e r e d  

l a t e r  on /J)u t h e  was d e c la r e d  u n s u c c e s s fu l  in  th e  in t e r v ie w

t h o u ^  h e  h a s  answ ered  a l l  th e  q u es l:io n s  c o r r e c t ly .  Hence,-

th e  ap p licfito t i s  e n t i t l e d  fo r  a l l  th e  r e l i e f s  c la im e d .

5 ,  In  r e p ly  th e  le a r n e d  c o u n se l f o r  th e  resp on d en ts  

argu ed  t h a t  th e  p o s t  o f  C onductor i s  a  s e l e c t i o n  p o s t  and  

f o r  which p ara  215 o f  th e  IRBM a p p l ie s , Even a cco rd in g  t o  

th e  argum ents o f  th e  a p p lic a n t  i f  para 214 i s  a c c e p te d  

th en  i n  p a ra  214 (C) ( i )  i t  i s  m en tion ed  t h a t  th e  c o n d it io n  

o f  two y e a r s  s e r v ic e  ^ o u l d  s ta n d  f u l f i l l e d  a t  th e  tim e o f  

a c tu a l  p r o a o tio n  and n o t  n e c e s s a r i l y  a t  th e  s ta g e  o f  

c o n s id e r a t io n ,  in  i t s  c la u s e  i i )  i t  i s  fu r th e r  m en tion ed  

t h a t  ••the nunber o f  e l i g i b l e  s t a f f  c a l l e d  fo r  c o n s id e r a t io n  

s h o u l d  be eq \ia i t o  th e  nxanber o f  e x i s t i n g  v a c a n c ie s  p lu s  

th o s e  a n t ic ip a t e d  du rin g  th e  n e x t  fo u r  m onths due t o  normal 

w astage  ( i , e ,  r e tire m en t/su p er a n n u a tio n ),?  l i k e l y  a ccep ta n ce  

o f  req iaest fo r  v o lu n ta r y  r e t i r ^ e n t ,  s t a f f  approved t o  g o  

on d e p u ta tio n  t o  o th e r  u n i t s ,  s t a f f  a lr e a d y  em p an elled  f o r



>

★ 5

th© e x -c a d r e  p o s t s ,  c r e a t io n  o f  a d d it io n a l  p o s t s  a lr e a d y  

s a n c t io n e d  b y  t h e  ccm p eten t a u t t io r ity , and s t a f f  l i k e l y  to  

go o u t  on t r a n s f e r  t o  o t h e r  R a ilv /a y s /D iv is io n . Hence,: th e  

r esp o n a sn ts  h ave  c a l l e d  90 c a n d id a te s  f o r  36 v a c a n c ie s .  The 

le a r n e d  covinael fo r  t h e  resp on d en ts h as a l s o  drawn o u r  

a t t e n t io n  tow ards para  215 o f  IRBm t h e r e in  i t  i s  p r o v id e d  

t h a t  th e  ccaad ition  o f  two y ea rs  s e r v ic e  d io u ld  s ta n d  f i i l f i -  

l i e d  a t  th e  tim e  o f  a c tu a l  prcwaotion and n ot n e c e s s a r i l y  a t  

th e  s ta g e  o f  c o n s id e r a t io n ,  The e l i g i i j i e  s t a f f  u p to  3 t im es  

th e  n u n ^ r  o f  s t a f f  t o  b e  eR5> a n e lied  w i l l  be c a l l e d  fo r  

w r it te n  an<V©r v iv a -y o c e  t e s t ,  3he a p p lic a n t  was g iv e n  

o p p o r t ix i ity  t o  appear i n  th e  in t e r v ie w .  As h e  was a b s e n t  on 

th e  f i r s t  date  f i x e d  f o r  in te r v ie w , h e  was c a l l e d  on an 

a n o th er  d a te  b \st h e  c o u ld  n o t  s u c c e e d  i n  th e  in t e r v ie w .  I t  

i s  wrong to  sa y  t h a t  h e  answ ered  a l l  th e  q u e s t io n s  

c o r r e c t ly ,  The r esp o n d en ts  N os, 3 & 4 a l s o  fa c e d  th e  

s e l e c t i o n  and b y  v ir t u e  o f  t h e i r  g o o d  perform ance i n  

w r itte n  as w e ll  as i n  v iv a -v o c e  t e s t  th e y  were em p an elled  

f o r  th e  a l l e g e d  p o s t .  Hence,? th e  resp on d en ts have n o t  

com m itted  any i r r e g u la r i t y  o r  i l l e g a l i t y  w h ile  c o n d u ctin g  

th© s e l e c t i o n ,

6 ,  A f t e r  h e a r in g  th e  le a r n e d  c o u n se l f o r  13ie b o th  th e

p a r t ie s  and on c a r e f u l  p e r u sa l o f  ih e  record s,] we f i n d  t h a t

th© c o n d it io n  o f  two y e a rs  s e r v ic e  s h o u ld  s ta n d  f u l f i l l e d  a t

th e  tim e o f  actua .1 protnotion and n o t  n e c e s s a r i ly  a t  th e

s t a g e  o f  c c n s id e r a t ie i i^  a s  i s  p r o v id e d  i n  p ara  214 & 215

b o th , Para 214 (c) ( i i )  p r o v id e s  a s su ch  s

"The number o f  e l i g i b l e  s t a f f  c a l l e d  f o r  c o n s id e r a tic m  
s h o u ld  be e q u a l t o  th e  nisnber o f  e x i s t i n g  v a c a n c ie s  
p lu s  th o se  a n t ic ip a t e d  du rin g  th e  n e x t  fo u r  months 
du® t o  norm al w astage ( i , e ,  r e t ir e m e n t/su p e r a n n u a tio n ),:  
l i k e l y  a c ce p ta n c e  o f  r e q u e s t  jBor volxantary r e tirem en t,!  
s t a f f  approved  t o  g o  on d e p u ta tio n  t o  o th e r  u n i t s , ’ 
s t a f f  a lre a < ^  em p a n e lled  f o r  -the e x -c a d r e  p osts,?  
c r e a t io n  o f  a d d it io n a l  p o s t s  a lr e a d y  s a n c t io n e d  b y  th e
com p eten t a u t h o r it y  and s t a f f  l i k e l y  t o  go  o u t  on
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t r a n s f e r  t o  o t i ie r  R a ilw ays/D iv is ion s***

Th® p o s t  o f  C on tactor i s  a  s e l e c t io n  p o s t  and th e  le sp o n *  

d en ts h ave  n o t  com m itted  any i r r e g u la r i t y  o r  i l l e g a l i t y  

i n  c o n s id e r in g  th e  prom otions o f  th e  respondenis N<5,  3 & 4 

and in  c a l l i n g  90 c a n d id a te s  a g a in s t  36 v a c a n c ie s .  A l l  th e  

a c t io n  talgsn b y  th e  resp on d en ts were w ith in  th e  r u le s  

f r ^ e d  i n  IRSm, As regard? Para 2 1 4 (c ) ( i )  o f  ttie  

a p p lic a n t  ha? so u g h t r e l i e f  t o  d e c la r e  th e  l a s t  p o r t io n  jo f
u

t h i s  para a s i U e g a i  t o  th e  e x t e n t  i t  reqj^ires f u l f i l l m « i t  

o f  2 y e a r s  s e r v ic e  a t  th  e  tim e o f  a c tu a l  p rom otion . T h is  

r e l i e f  c a n n o t be g r a n te d  t o  th e  a p p lic a n t  b ecau se  th e  

a p p lic a n t  has n o t  made o u t a  c a s e  o f  d isc r L m in a tio n , 2h e  

a p p lic a n t  was a l s o  g iv e n  th e  o p p o r tu n ity  t o  appear in  th e

in t e r v ie w  by t h e  resp on d en ts b u t h e  c o u ld  n o t  q a a l i : ^  th e

sa m e. M erely  co n ten d in g  t h a t  t h e  a p p lic a n t  h as an sw ered  a i l  

q u e s t io n s  c o r r e c t ly  c a n n o t be a c c e p te d  b eca u se  h e  was n o t  

a b le  t o  show us any m a la f id e  a g a in s t  th e  resp on d en ts  

reg a rd in g  th e  r e s u l t  o f  th e  v iv a -v o c e  t e s t *

7* C o n sia sr in g  a l l  th e  f a c t s  aad  c ir cu m sta n c es  o f  th e  

case,* we are  o f  th e  o p in io n  t h a t  t h e  a p p lic a n t  h a s  f a i l e d  

t o  prove h i s  c a se  and th e  O r ig in a l A p p lic a t io n  i s  l i a b l e  t o  

b e d is m is s e d  ias h a v in g  no m e r i t s .  A ccord in g ly ,] th e  O r ig in a l  

A p p lic a t io n  i s  d is m i^ ^ d . No c o s t s .

(Wadan M<han) Sa.ngh)
J u d i c i a l  Mectoer V ice  Oiairman

•SA“




