
-J_\L.

\

CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR

o r ig in a l  A p p lica tion  No« 632/2003

Jabalpur, th is  the day o f  June, 2004

H on 'b le  Shri M.P . Singh, V ice  Chairman 
H on 'ble Shri Madan Mohan, Member ( j )

subhash C .Ja in ,
Income Tax o f f i c e r .
Central Revenue Building,
Jabalpur (Madhya PradeiShK ...A p p lic a n t

(By Advocate: Shri A.P . Shrivastava by Sh. Pulok Maithy)

-versus-

1 . Union o f  India through 
S ecretary ,
M in istry  o f  F inance,
North Block,
New D elhi-110 001.

2 . Chairman,
Central Board of Direct Taxes,
North Block,
New Delhi.

3 . Cc^nmissioner o f  Income Tax -  I ,
Central Revenue Building,
Naj^er Town,
Jabalpur (Madhya P rad esh ).

4 . Zonal Accounts o f f i c e r .
Central Board of Direct Taxes,
Income Tax Department, |
82, M.P. Nagar, Z o n e -II ,
Bhopal -  462 O i l .  ...R espon dents

(By Advocate* None)

O R D E R

By f i l i n g  t h is  o r ig in a l a p p lica t io n , the a p p licen t has 

sought the fo llo w in g  main r e l i e f s *-

I )  The respondents may be d ir e c te d  t o  f i x  the pay 
at Rs. 8 3 0 0 /- in  p la ce  o f  Rs. 7 7 7 5 /- as proposed 
by him.

I I )  The a p p lica n t most humbly'"'prays that a lte r n a t iv e ly  f 
the respondents may be allow ed t o  withdraw the 
op tion  and may be allow ed t o  draw pay as per s c a le  ‘ 
proposed by Vth Pay Commission.

i l l )  The respondents may be d ire c te d  t o  refund recovery  
o f  excess pay from 1 .1 .1996 to  3 0 .9 .1 9 9 6 ."



•(

2* The b r i e f  fa c ts  o f  the case are th a t the ap p lican t jo in e d

the department as Lower Division Clerk on 21.8.1964• on 1.1 .1996

he was working as In sp ector  o f  Incon® Tax in  the pay s ca le  o f

Rs. 1 6 4 0 -2 9 0 0 /-. A fter  the rep ort  o f  the Vth pay Co«imission*

the ap p lican t was p la ced  in  the re v ise d  pay s c a le  o f  Rs. 5500-

90 00 /- and his pay as on 1.1 .1996 was fixed at r s . 7 6 0 0 /-

w ith the next date o f  increm ent w .e . f .  1 .10.1996 as such h is

pay was f ix e d  at Rs. 7 7 7 5 /- on 1 .1 0 .1 9 9 6 . However, the a p p lica n t

d id  not opt Rule 5 and continued to  draw pay in  the rev ised

sca le  as recommended by Vth Pay Commission as on 1 .1 .1 9 9 6 .

subsequently. Govt, of India, Ministry of Finance (Deptt. of

Revenue) issu ed  C ircu la r  dated 26.3 .1998 and perm itted  the

government employees to  opt fo r  the e x is t in g  pay under Rule 5

o f  the CCS(Revised) R ules, 1997. In com pliance o f  the sa id

c ir c u la r ,  the ap p lican t gave h is  op tion  t o  draw pay in  th e 
proposing t o  f i x  h is  pay at Rs. 8 3 0 0 /- .
e x is t in g  sca le /T h ev2on a l:A ccou n ts o f f i c e r  (ZAO fo r  sh o rt )

i . e .  respondent no. 4 f ix e d  h is  pay as on 1.10.1996 w hile  

con sid erin g  rates o f  DA and IR as on 1 .1 .1996 at Rs. 7 7 7 5 /- .

The ZAO v id e  i t s  l e t t e r  dated 7 .9 .1998  proposed th at pay fix e d  

at RS. 8 3 0 0 /- i s  not c o r r e c t  and pay may be allow ed t o  be drawn 

at Rs. 7 7 7 5 /- in s p ite  o f  the op tion  o f  the a p p lica n t . He fu rth er  

proposed t o  recov er  the excess o f  pay drawn by him from 1 .1 .9 6  

to  3 0 .9 .1 9 9 6 . Aggrieved by the sa id  p roposa l o f  th e  ZAO, the 

ap p lican t made a p resen ta tion  t o  the chairman. Central Board 

o f  D irect Taxes on 21.9 .1998 which i s  p la ced  at Annexure A-6. 

When no d e c is io n  was taken by the Chairman, the app lican t 

made represen ta tion  t o  the Finance M in ister on 3 .3 .1 9 9 9 (a /7 )•

The app lican t th e r e a fte r  made rep resen ta tion  to  h is  E xcellen cy  

p re s id e n t , union o f  India  on 16.8.2000 ( a/ 8 ) .  The app lican t 

re ce iv ed  re p ly  dated 2 3 .7 .2 0 0 2 (a /1 ) ,  2 .7 .2002 (a /2 )  and on

25.5 .2000 that rep resen ta tion  has n ot been en terta in ed .

The applicant submits thft in case pay as proposed was not 

acceptable, the applicant should have been given the option 

to opt for the pay scale as proposed by the pay Commission.

T his has a lso  not been p erm itted . The app lican t has, th e r e fo r e .
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been put t o  grave Ic^ s by way o f  recov ery  o f  arrears fr c ^

1.1 .1996 t o  30 ,9 .1 9 9 6 ; by f ix a t io n  o f  pay at Rs. 7 7 7 5 /- 

against Rs. 8 3 0 0 /- as proposed and by r e je c t in g  the op p ortu n ity  

o f  withdrawing the op tion  e x e rc ise d  in  favour o f  Rule 5

o f  CCS (R evised) Rules, 1997. Hence, the a p p lica n t has f i l e d  

the presen t a p p lica t io n  seek in g  the afcMresaid r e l i e f s .

3 . Heard the learned  counsel fo r  the a p p lica n t , s in ce  

none i s  presen t on b eh a lf o f  the respondents and t h is  m atter 

i s  an o ld  one p erta in in g  t o  the year 2003, we proceed t o  

d ispose  o f  th is  o .A . by invoking the p rov is ion s  o f  Rule 16 

o f  C entral A dm inistrative ;'.Tribunal (Procedure) Rules, 1987.
4^ I t  i s  argued on b eh a lf o f  the ap p lican t that Vth 

Pay Commission subm itted i t s  report which was made e f f e c t iv e  

from 1 .1 .1 9 9 6 . The app lican t was p laced  in  the pay s ca le

o f  5500-175-9000 and h is  pay as at 1 .1 .1996 was f ix e d  at
date o f

Rs. 7 6 0 0 /- .  The next/increm ent was 1*10.1996 and as on

1.10.1996 the pay o f  the ap p lican t was f ix e d  at Rs* 7 7 7 5 /- .

The ap p lican t d id  not opt Rule 5 which prov ides the ap p lican t 

t o  con tin u eto  draw pay in  the e x is t in g  pay s c a le  u n t i l  he 

earns h is  next increm ent but continue t o  draw pay as per 

re v ise d  pay ru le s , 1997. subsequently , Qovt. o f  In d ia , M in istry  

o f  Finance issued  a ,C ircu la r  dated 26 .3 .1998 (Annexure A-4) 

perm itting  the Govt, employees t o  op t fo r  the e x is t in g  pay 

under Rule 5 o f  the CCS ( Revised^ Pay R ules, 1997. The a p p li­

cant gave h is  op tion  to  draw pay in  the e x is t in g  s c a le  in  view  

o f  the a foresa id  c ir cu la r  and a ccord in g ly  proposed h is  pay

6n th e  e x is t in g  emoluments as on 1.10.1996 at Rs. 8 3 0 0 /- .
th at th e

The ZAO proposed v id e  i t s  l e t t e r  dated 7 .9 .1 9 9 8 /p rop osed
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xed at R s. 8 3 0 0 /- i s  not c o r r e c t  and pay may be 

allowed t o  be dfiawn at r s . 7 7 7 5 /- in  s p it e  o f  h is  op tion* 

and a ls o  proposed to  recover the excess pay drawn by the 

a p p lica n t from 1 .1 .1996 to  30 .9 .1 9 9 6 . Learned counsel fo r  the 

app lican t fu rth er argued that in  case the pay as proposed 

by the app lican t was not acceptab le  to  the respondents, the



/

app lican t should have been allow ed to  op t f o r  th e  pay in

the s c a le ,a s  proposed by the Pay Commission which has not been

p erm itted .

5 . A fter hearing the learned  counsel f o r  the ap p lican t 

and ca re fu l perusal o f  the re co rd , we fin d  th at a fte r  coming 

in to  fo r c e  the recommendations o f  th e  Vth Pay Commission, the 

pay o f  the a p p lica n t was re v ise d  w .s f .  1 .1 .1996 but a fte r  

issuance o f  OM dated 26 .3 .1998 v id e  which government employees 

were perm ittedgto opt t o  draw th e ir  pay in  the e x is t in g  s c a le ,  

the a p p lica n t opted h is  pay to  be drawn in  the e x is t in g  

emoluments as on 1 ,1 0 .1 9 96 . S ince the ap p lican t h im self 

opted to  draw h is  pay in  the e x is t in g  s c a le  as on 1 .10 .1 9 9 6 , 

the 2A0 has r ig h t ly  f ix e d  h is  pay at Rs. 7 7 7 5 /- from 1.10'il996 

and a ccord in g ly  order t o  recover  the excess amount ofpayment 

made t o  the ap p lican t w .e . f .  1 .1 .1996 to  30 .9.1996 was 

passed which seems to  be l e g a l ly  c o r r e c t ,  as the op tion

once ex erc ised  by the in d iv id u a l cannot be withdrawn and 

become f in a l*  Rather the ap p lican t was g iven  op p ortu n ity  by 

the respondents v id e  oM dated 30 .7 .1999 to  e x e rc ise  h is  

op tio n  w ith in  a p er iod  o f  s ix  months from the date o f  issu e  

o f  the sa id  o.M . but the ap p lican t fa i le d  to  do s o .  Hence, 

the impugned orders passed by the respondents do not s u ffe r  

from any in f irm ity  as no i l l e g a l i t y  or ir r e g u la r it y  has been 

committed by them in  f ix in g  the pay o f  the ap p lican t and in 

d ir e c t in g  the recovery  o f  excess amount o f  pay made t o  the 

a p p lica n t.

6 . In view  o f  the fa c ts  and circum stances and in  the 

l ig h t  o f  observation s  made above, we f in d  that the O.A. is  

b e r e f t  o f  m erit and deserves t o  be d ism issed which i s  accor­

d in g ly  d ism issed . No c o s t s .
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(Madan Mohan) (M .P.Singh)
Member ( J u d i c i a l )  Vice Chairman
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