
Jabalpur. this the 8th of August. 2003.

raSwlKi* JF* Kaushlk. Judicial MeraberHsa^ble Mr. Auaad Kumar Bhatt. Administrative Member

(1) Original Application No. 362 of 2QQa

Bam Kumar Gupta
Son of Shri Banshidhar Gupta.
Aged about 28 years,
B/o Village Teela, P.O. Teela,
PfS^ Alipura, Tehsil Ndwgong,
District Chhatarpur(MP}

(By Advocate - shri N.s, Ruprah)

1. Uhlon of India,
Through Secretary,
Post & Telegraphic,
Govt. of India,
New Delhi.

2. Chief Post Master General,
Hadhya Pradesh Circle,
Bhopal (HP)

3. Superintendent of Post Office
Chhatarpur Division
Chhatarpur (HP)

applicant

VERSUS

RESPONDENTS

(By Advocate - shri K.N. Pethia holding brief of
Shri Ora Namdeo)

(2) Original Application No. 398 of 2003

Har Narayan Ahirwar, s/o ̂ hri
ChhakJcilal Ahirwar, aged about
31 years, ̂ o Achelal Colony,
^wng (Bkd), District Chhattarjpur

(By Advocate - shri R. shrivastava)

1.

2.

3.

Uhion of India
Through its Secretary,
Department of Postal Dak Bhawan.
New Delhi. '

Chief Post Master General
M.P. Circle, Bhopal (HP)

Superintendent of Post Offices,
Chhatarpur Division,
C3hhatarpur (mp)

Ram Kumar Gupta, s/o Shri
B.Gupta, aged about 28 years,
R/o Village Teela, PO * Teela,
Police Station Alipura Nowgong,
District chhatarpur (HP)

APPLICANT

VERSUS

RESPONDENTS

^ (By Aavooate - |grj
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Oommon Qrdep

By J^K^KauahHt. Jtidlojal Member -

Ram Kumar csupta and Har Narayan Ahlrwar have
filed original APiilicatlons Nosp62 of 2003 and 398 of 2003
respectively under SecUon 19 of the AdmlnlstraUve

Tribunals Act,il985^' The controversy Involved In the
present cases Is related to the same set of facts and

the quesuon of law Involved Is also seme* Thus, It Is
considered expedient to dispose of both these applications

by a ccKoaon order*

2^ In Ok 362/2003 applicant Ram lOimar Gupta has
assailed the order dated 13.5.2003 (Annexure-A-i) by
which he has been issued a notice to show causa as to

why his appointment should not be cancelled. The applicant's
case is that in pursuance with a notification dated

24.12.2002 (Annexure-A-7)he applied for the post of
Extra Departmental(Gramin Dak Seva)Branch Post Master

(in short 'EDCQDSjBPM'). He possessed the requisite
qualification and "also fulfUled other conditions for
possessing moveable and i»»,vable property as well as

good moral characterjHe has.therefore, been given the
appointment vide letter dated 25.2v2003(Annexure-*^9)} He
immediately Joined on the post of ED(eDS)BPM,Teela on
28Sas2oa3. The Sarpanoh of the Gram Panohayat was fully
sausfied with his worki The further case of the applicant
is that he has been issued with a notice dated 13.5.2003
(Annexure-A-1) to show cause as to why his appointment should

cancelled, as it has been found that his appointment
is said to be irrogulari Annexure-A^i does not specify as
to what the aieged irregularity is. He has.however.rq.lied to
the Sames^ The Original Application has been filed on number
Of grounds mentioned in the Original *B,licationt The main
ground of assailing the order is that no authority is
empowered to take a«w penal action against an employee
without specifying the charges agains t himg His appointment

^has been said to be irregular but no reasons have been given.
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3. In OA 398/2003. applicant Bar Narayan Ahlrwar also
sppllea for the post of ED«®s)bpm against the aforesaid
notification dated 24.12.2002 but he has not been selected
and it is submitted that he is better qualified than

respondent noS4 (i.ei the applicant in OA 362/200a)r. H» made
a protest against the selection and appointment of

respondent noi4 to the competent authority and thereafter
the show cause notice dated 13;S.2003 (which is the impugned
order in OA 362/03) came to be issued-. The applicant has

sought a direction to the respondents to appoint him on
the post of ED(a3S)BPM Teela in place of respondent nos4
lnt€r alia other reliefs roentloned In the OA#

4. A reply has been filed on behalf of the respondents
In OA 362/03 and the case has been vigorously contestedd
In brief history of the case It has been submitted that the

applicant has secured only 58^61 % of marks In the High
School fixtminatlond whereas Har Narayan Ahlrwar(applicant In
OA 398/2003) has secured 73153% marks. Therefore, latter

Is more meritorious candidates than the eppllcant, but the
claim of more meritorious candidate has been left out and

when the fact came to the knowledge of the competent authority,
the noUce was Issued^. The appointment given to the applicant
Is Illegal and.th^efore. the respondents have not conmltted
any Illegality In cancelling the appointment of the applicant^.
Ot:her grounds have been generally denied!

5% In reply to OA 398/2003 the respondents have

subioltted that a notice has already been Issued to

respondent noS:4 and as no order or decision has been taken

against the respondent nOd4. the allegation against the

Irregularity In the selection of ED(GDS)BPM Is not correct.
However. It Is submitted that the applicant does not have
landed property In his own name and that Is one of the

essential condition for the post of ED(GDS)BPM. He also
does not have fulfilled all the conditions prescribed In
the rules and.therefcre. there is no violation of any rules.

Oontd...,.4/-
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6^^ we have heard the learned counsel of parties
and perused the records of both the cases carefully.

7. The learned counsel for the applicant in Ok 362/03
has submitted that the applicant was duly appointed after
due selection to the post of ED(ca)s)BPM and his services

cannot be terminated in a slipshod manner as is proposed
by the respondents. He has also submitted that the applicant
has been selected with full application of mind by the
competent authority seeing the comparative position of

the applicant vis*a-vis other candidates. Shri Har Narayan
Ahirwar, applicant in OA 398/03 does not fulfil the

conditions mentioned in the notificaUon^, It has also been

submitted that mere having the higher marhs in the High

School examination would not give go-bye to other

essenUal conditions^ The said candidate Har Narayan

Ahirwar does not have any landed property in his name and
he has even sutanittaa only one character certificate whereas
twesuch character certificates were required and rlghUy
he has not been selected. On the other hand there is

a^olutely no illegality in the appointment of the applicant
and the very noUce issued to him is a non-speaking order
and does not contain any reason whatsoever and tlie same

cannot be sustained in law. Therefore, the Original

Application deserves to be allowed,^

contrary, the learned counsel of the

respondents have submitted that appointments are required
to be made on the basis of marks obtained in the High School

Examination for the post of ED(gds)bpm but the same was

inadvertaiti.y not followed.in the present casefe and that

is the reason that the applicant Ram Kumar csupta came to

be selected and appointed. Ha has been also given due notice

in the matter and otherwise also there is no dispute

regarding the marks obtained by the applicant and the other

candidate. The position that the applicant Ram Kumar Gupta
has not got the highest marks in the High School Examination
remains unrefuted. The respondents have also placed en

Oontd c/
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record the comparative char^ which makes it evident that the

applicant hae secured less marks than one of the candidates

namely Shri H*N«Ahirwar«

9. AS regards OA 398/03, his fate is dependent on the

result of the case of applicant Ram Kumar Gupta in OA 362/03

and in case Ram Kumar Gupta wins than Har Marayan Ahirwar

would lose and in case Shri Ram Kumar Gupta loses, Shri

Ahirwar^ will win the matter, so only final order in this

Case would suffice#

lOt^ Ne have considered the rival submissions and the

law position on the subject. As far as the facts of the

case are concerned, there is hardly any quarrel on the

facts of this case. It is admitted position of the case

that applicant Ram Kumar Gupta has got 58#61% of marks

in the High school fixamination and Applicant Har Narayan

Ahirwar has got 73,53% marks. The position of the law

as regards to the making of the selection is also settled

and the selection is primarily to be based on the marks

obtained in the matriculation examination for the post of

BDBPM and this position of law is already settled by

various Benches of the Tribunal and does not remain

res integra. We only refer to one of the recent judgments

in Suraan Singh Vs,The Chief Post Master General,Lucknow & ors

2006(3)ATJ 124.Relevant extract frcmi the same is reproduced

as under t-

"4. The method of recruitment as laid down in
section IV of the Service Rules for Postal £4>,
Staff prescribes matriculation as the educational
qualification and further provides that no weightage
need be given to any qualification higher than the
matriculation^' Further it is provided that the
selection of laoBPMs is to be based on the marks
obtained in the matriculation or equivalent
examination^ Thereafter certain other conditions
are to be satisfied before an EDBPM takes over
the charge, such as income and ownership of property
and t:he Residence in the village where the post
offibe* is Situ|ited, The method of recruitment as
prescribed ih the service rules for the postal
ED Staff provides as under t«

••rhe person vrtio takes over the agency(EDSPl^
EDBPM) must be one ̂ o has an adequate means
of livelihoods,^ The person selected for the post
of EDSPI^EDBPM must be able to offer space to
serve as the agency premises for the postal

Oontd,,,,,6/*-



/

it 6 tt

premises must be such as win

fSf ̂ «■•"» provisionxor ^stallatlon of even a PO0( Business
premises such as shops etci may be preferred)."

flouSS tt «lrSSJ^nf ^thrSa^^a^a^-J' S»"1"k.OM «ho has an ade^ate -eaM ol
the person selected fcr the rw^o*.
must be able lo offBTL^ BDBPM/edspmpremises for pos?if ®? ®9«°«Tthe candidate who Is firlt'ln^f!'^®!!?''
the hlghen; percentaae of marVo lu ^ has
examination has to be seieSte^f^^ 5k® ^^^^c^atlonEDBPM or EDSPM and on «Ti5 ? of
Offered tas fe be
saUsfy the other condlJlori reiiSno t-o
accoramodaUon and resldencoe,,." ^

Keeping m view the aforesaid proposition of law. the
acuon of the respondents In rewislng the order of
«POlnt«ent of the «^icant Ram Kumar Gupt, i,
since he has not secured the highest marks and as per the
rules In force stated above.and applicant Har Narayan
Ahlrwar In OA 398/03. who has secured the highest marks
was required to be selected^

11 • A point has also been made on behalf of the
applicant by the learned counsel of the applicant In
OA 362/03 as well as by the official respondents that
Har Marayan Ahlrwar did not possess the property in his
name. The issue regarding the possessing of the property
in one-s name In case of appointment of bda has alreai^
been setUed by the Pull Bench of the Tribunal In
HAajfahmapj^ jjind otheni vs. B»e SUDerl>„.endent c..
S.fflpet, Bellftry ytd other,,,. 2003(1)ATJ 277 wherein It has
been held that possessing of adequate «e«M of livelihood
in the circular dated 6.12S1993 of the department Is neither
an absolute condition nor a nra^«»"Aa«a.4 ,a preferential condition requiring
to be condldered for the aforesaid post56
12. aus. there should not be aiy hurdle m giving
appointment to Bar Karayan Ahlrwar. applicant In Oa 398/03
on the ground that he does not possess the landed property

fe ftfl^ ̂  conditions, the same could«® fulfilled subsequently*

Oontdo••o o?/-
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13 • Before finalising the matter^ the question

regarding the cancellation of the appointment of applicant

Ram Ruraar Gupta without any reasons Is also required to be

considered As we have held above that the very selection

and al^lntment of applicant Ram Kumar Gupta was dehors

the rules, the same Is In nullity In the eyes of law and

no right accrues to the Individual least to say any

Indefeasible right and In such cases no notice of

termination Is required to be Issued and this proposition

of the law Is settled by the Hon'ble Supreme Court In

^n^lya Vldyalaya Sanqathan & others Vsi AJav r.iVo

JT 2002(4)SC 467{^ Thus, the Impugned order dated 13*5,2003

In Oh 362/2003 does not require any Interference by this

Tribunal•

14, In the result, we pass the order as under:

(1) OA 362/2003,Ram Kumar Gupta Vs,union of India
- and others, is raeritX«s_ and the saiae stands

I ̂  stands vacated.
(  ) ̂ 3d8/03^|]^ Harayah Ahirwar VS.tftiioQ of India

■ and otors, has ̂ e nerit and the same stands
alloti^^ phe Jjnpugned order dated 25,2^2003
(Ann^e-h;.* to, OA 398/03) by which respondent
noid Ra^ Koaar Oupta had been appointed, is
hereby quashed', iha respondents are directed to
proceed with the process of appointment In
respect of applicant Bar Harayan Ahirwar

treating him as selected for the post of
aD(GDS)BPM Teela,withln a period of three
months from the date of receipt of a copy of
this order and he shall be entitled to all
consequential benefits Including seniority
from 25,2,20Ca except back wages|; No costs,

(Anand Kumar Bhatt) /j rr ifa,»oK4v*Adninistrative Hanber Juiloi5^S^^r
rkv.




