<

JABALPUR BENCH
JABALPUR

0.A QNO 0352/2003
with
O.A.Nb.332/2003
Hon'ple sh. Sarveshwar gha, Member (p) -
Hon ble sh. G. shanthappa, Member (7)
Jabalpur, thig the 5th day of November, 2003
&A «No 0352/20033

1. Lalit Kumayr
2. Mahadeo
3. Tikam Chand
4. Jham Singh
5. Ramraj Nirpure
6. Prashant :
For addresses of the abov:.
applicants gee Mmemo. of
pPartles of the OA. *+  Applicantg

(By AdVOcatERlSh. P .N.Dubey)
Vs. Union of

Union of Ingia & Others

*v+ Respondents
(As ver memo of partieg)

(By Advocate; gh, Om Namdeo)
with
Q.A.No,332/2003;

1. Ashok Pate]l
2. Durga pragagqg

3. Uttam *+ Applicantg
(As per memo, of pParties)
(By Advocate; sh, P .N.Dubey)

vs.

Union of Ingia g Others *+: Respondents
(As per memo. of parties)

(By Advocate: sh. Om Namdeo)

ORDER (oral)

By sh. Sarveshwar Jha, Member (a)

Hearqg. AS the cauge of ace
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o 2. While the applicants have not challenged
ot o any particular order, they have prayeq for

directions bezggsued to the res;ondents that
.they appoint geasgnal Anti-Malaria fascars

(SAML) for the Season commencing from 1.6.2003
purely on the basis of seniority in the register
and experience subject to medical fitness of tle
candidates and not on the basis of the practice

of pick and choose and to honour the Judgements

of this Hon'ble Tribunal and Hon ‘ble High Court
deliverwed in op No.443/2001 =ng writ Petition
No.5903/2001 respectively. The? have also referxed
to the law laid down by the Hon'ble Supreme Court
as reported in AIR 1997 gc 2698f According to which,
seasonal labourers should be appointed on the

basis of seniority maintaineqd in the register.

3. The facts of the matte;,briefl¥ are that the
applicants have been working since 1990 Season,
and have worked for some Seasons. They appeared
to have been ignored and fresh ‘andidates
appointeqd in Subsequent seasons and accordingly
they filed oa 611/91 which was -lecided on
27.7.1991. In the saig decision, the Tribunal
had spelt out that the seasonal labourers 1like
.the present applicants should be appointed on
the basisg of seniority and due welghtage should
be given to the experience gained by the applicants.
The applicants have alleged that the respondents

had been selecting/appointing 3easonal Anti Malaria

Luscars arbitrarily even after the saig
\‘V‘J{f\/\m’&’;‘—_ Contd...3/-
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. decisions of the Hon'ble Tribuncl and accordingly
they Bpproached the Hon'ble High Court vide
writ Petition No0.5903/2001 which was decided
on 7.3.2002 (alrexure A4). They have referred
to the commitment given by the respondents
while filing reply .in oA No.384/2006 which
was disposed of on 20.5.2003 in which the
respondent;i;ltegorically admitted that they
would be considering the cases pf AML on the
basis of seniority(annexure a5}.But the respondents
are still alleged to have been following extranepus
cénsiderations while selecting the junior
persons as SAMI. They have further alleged
that some of these workers had been employed

3s domestic servants by the officers.

4. The respondents in their reply have submitted

that a total of 13 candida%es in the main merit

list and another 10 candidafés in the standby

merit list were selected throuyh a duly consgituted

Board of Officers (a statutory selection commitiee)

for employment as Seasonal Anti Malaria Luscars

(SAML) for the financial year for a period of

six months from June 1, 2003 to November 30, 2003.

out of 13 candidates 12 candidates were the

candidates of the notional senlority list maintatned

at the pepot/pepartment. on Physical Ability Tegt

Conducted by the selection committee, applicants

Nosl to 5 were unanimously rejacted by the

selection committee and Applicant No.6, though

a main candidate in the main merit list, was
declared medically unfit and as a result he could

Not be selected. They have frvrther submitteg

that the candidates of notion:1 seniority list

Mr&/ﬁﬁﬁ/_zzgléféh—yere definitely given preference in selection
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. for employment of SAML, but about half of them
failed in the Physical abilitthest. They also
failed to submit their documents regarding
minimum educational qualificat.on. date of birth
and caste/category. as a resvlt, due to non-
availability of suitable candicates from notional
seniority list, in terms of physical fitness,
medical fitness, ang due to Nofi=production of
hecessary documents at the time of interviey,
fresh candigates from the currnnt Employment
Exchange list were considereq by the selection
committee for employment as SAMI, for the relevant
financial year(annexure a-1). They have argueq
that the case of the applicants has become
irrelevant gue to the fact that the applicants
have faijeq, as mentioned above, in their opinion,
Anhexure A2 to the oa has also become irrelevant

to the fact at issue.,

5. The respondents have given parawige replies
and have given position with raference to the
directions of the Hon'ble High court and the
Hon'ble supreme court in the cases as referred
to at the very outset. Some of the replis

are relevant and some are not, They ' appear

to have maintaineq that the candidates who

got deregistered in the Employment Exchange
have

should themselveq[selvkhat theywere We-registered

So that they dij not suffer the risk of not
have
being sponsored subsequently. They/confirmeg
mve
that they!maintained notional geniority 1ist

)Q/w—*x/Zwv——%~//7%Q Centd....5/-
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¢ of the candidates and suitable candidates are
’ selected from the said list by giving due weightage to

and consideration for their experience.

6. on the question of why a physical ability
i test in the nature of regokrous physical ability
test as is required in the case of personnel
emnloyed by the police organisstions or forest

organisations or similarly placegd organisations

’o " involving such duties as would require a special
kind of physical ability test, the respondents
_' had no satisfactory reply, Ehey did not appear to
¥ .

be familiar with the job requirements of the. .
SAMIS$ necessitating the specia: king of physical
ability test and they were no” in a position

to reply satisfactorily.

7. The allegations of the anplicants beind

that this method of phys{Fal ability test was
adopted only to reject thelapplicants. it was
important to have a satisfact.ory reply on this
subject from the respondents. They were also

Not very sure on whether suct tests had always
been held in the past or it was held only Eﬁ;&
the first time. They, therefore, were also/quite
categorical on the allegations of the applicants
regarding extraneous considerations being

applied to the process of seiection of these
workers. Reply of the respoiidents both in the
written counter reply as well as in their oral

submissions was in the affirnative on the Question

com
of whether they have L plied with the directions

quf“‘/['/u,ﬁ" Contd.....6/-
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of the Hon'ble High Court and also the Hon'ble

g Supreme Court as referred to hereinabove in
the matter of Considering SAMLs on the basis of

seniority 1list maintained by them and considering

thelr experience.

8. Keeping in viey the factg and the circum-
stances of the case and also in view of the

fact that already very detailed directions

have been given by this Tribunaag- Hon'ble High
Court and the Hoh'ble Suprem2 Court and after

: the
hearing the learned counsel of both/sides, and

perusing the materials available on record,

we are of the considered opinion that the
aforesaid oAs can be disposed of, partly allowim
it, with directions to the respondents to reconsider
the case of the applicants with reference to
whether there is a need to subject them to

the kind of physical ability test to which

they have been subjected to. while considering
them for employment during the season for the
financial year ending 2003. They are further
directed to go into this question with reference
to the job requirements of SAML and proper
physical ability test as distinct from medical
test being carried out in respect of them.

The respondents shall dispose of the matter by
issuing a reasoned and speaking order within a
period of ‘three months from the date of receipt
of a copy of thig order.

9.  With this, oa 352/2003 and oa 332/2003 starg
disposed of in terms of the abowe directions with

no der as to Costs. ) {
'Lw—‘—v/ V¥Q

(SARVESHWAR JHA)y— -
MEMBER (A) )

(G. SHANTHAPPA)

EMBER (J)
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