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on b e h a lf  o f  Shii S*.C« Sharma, departm ental r e p , .
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“i:he p r iv a te  respondents^

SN« Kuma
and none

0 R DC  R 
By Madan Mohan, J u d ic ia l  Memoer

By f i l i n g  t h is  OA, th e  a p p lic a n t  has sou gh t th e  

fo l lo w in g  r e l i e f s :

(!) Set aside the ACR dated 1 3 .5 .9 9  (Annej^re A 5),
dated  2 7 .1 0 .9 9  (Annexure A6 ) and a ls o  th e  r e j e c t io n  
order d ated  3 1 .7 .9 9  and 1 7 .1 .2 0 0 0  (Annexure ^7 &



Annexure A8 .

t i i )  D ir e c t th e  resp on d en ts t o  rev iew  EPC/aCR t o
c o n s id e r  the c a s e  o f th e  a p p lic a n t  fo r  prom otion  
over and above h is  ju n io r s  who were p ranoted  v id e  
order d a ted  2 0 .8 .0 2  (Annexure A l5 , 2 9 .8 .0 2  
(Annexure A16. I f  n e c e ssa ry  s e t  a s id e  th e  order  
dated 2 0 .8 .0 2  and 2 9 .8 .0 2  (Annexure A15 & A16:).

( i i i j )  D irec t th e  resp on d en ts t o  promote th e  a p p lic a n t
w ith  a l l  c o n se q u e n tia l b e n e f i t s  in c lu d in g  s e n i o r i t y ,  
a rrea rs  o f wages and o th er  a tten d a n t b e n e f i t s .

2 .  The b r ie f  f a c t s  o f  th e  c a se  are th a t  th e  a p p lic a n t

i s  working on th e  p o st  o f J o in t  General Manager in

Ordnance F actory , K a tn i. A ccording t o  th e  a p p lic a n t ,

h is  perform ance during h is  ca reer  was e x c e l l e n t .  He

produced record  p rod u ction  o f s t e e l  in  th e  year 1974

which i s  s t i l l  co n sid ered  a bench mark o f maximum s t e e l

p rod u ction  in  th e  co u n try . The a p p lic a n t  su rp a ssed  a l l

p rev io u s ta r g e t s  and brought down th e  r e j e c t io n  p ercen ta g e

o f d efen ce  s t o r e s .  The a p p lic a n t was shocked t o  r e c e iv e

ad verse  ACRs in  th e  year 1997-98  and 1 9 9 8 -9 9 . He p re ferred

d e t a i le d  r e p r e se n ta t io n s  a g a in s t  th e  s a id  ACRs on 1 3 .5 .9 9

(Annexure a5) and d ated  2 7 .1 0 .9 9  (Annexure A6 ) .  But th e s e

were r e je c te d  v id e  l e t t e r  dated  3 1 .7 .9 9  (Annexure A7) and

1 7 .1 .2 0 0 0  (Annexure A8 ) ,  w ith ou t a p p lic a t io n  of m ind.

The a p p lic a n t was having a le g i t im a te  e x p e c ta tio n  th a t

h is  g r iev a n ce  would be red r e sse d  d ep a r tm en ta lly . The

a p p lic a n t  th e r e fo r e  sou gh t a p erso n a l h earin g  w ith  th e

Chairman, OFB, which was g ra n ted . He a ls o  p r e ferred

a r e p r e se n ta t io n  t o  th e  Chairman, UPSC. He was in tim a te d

th a t  th e r e  i s  no p r o v is io n  fo r  any such p erso n a l in te r v ie w

w ith  th e  Chairman, UPsC. The a p p lic a n t  i s  s e n io r  t o

respondent N o .5 .  The a p p lic a n t was shocked when v id e  order

dated 2 0 .8 .2 0 0 2  (Annexure AlS and 2 9 .8 .2 0 0 2  (Annexure A l6 ) 
hiis ju n io r s  were p ran oted . J u n io rs  t o  th e  a p p lic a n t  were
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a ls o  promoted v id e  orders dated  3 1 .1 0 ,2 0 0 2  (Anhexure 

A 17), 2 7 .1 1 .0 2  (Annexure A 18), 3 1 .1 2 .2 0 0 2  (Antiexure A19) 

and dated  2 7 .1 .2 0 0 3  (Annexure A 20). The a p p lic a n t  

p r e fe r r e d  a d e ta i le d  r e p r e se n ta t io n  on 1 3 .1 2 .0 2  

(Annexure A -2 1 ) , A p eru sa l o f  impugned a d v erse  ACRs 

would show th a t  th e  shortccaming in d ic a te d  in  th e  ACRs 

a re  vague/am biguous in  n a tu r e . The a fo r e s a id  

th e  a p p lic a n t a re  s p o i le d  on extran eou s c o n s id e r a t io n  

w ith  m a lic e  and b ia se d  manner t o  d ep r iv e  him from h is  

le g i t im a t e  r ig h t  o f c o n s id e r a t io n  fo r  prom otion . Hence 

t h i s  OA i s  f i le d *

3 .  Heard lea rn ed  co u n se l fo r  th e  p a r t i e s .  I t  i s  

argued on b e h a lf  o f  th e  a p p lic a n t  th a t  th e  perform ance  

o f  th e  a p p lic a n t has been e x c e l l e n t  and ex tra  o rd in a ry . 

The shortcom ings in d ic a te d  in  th e  ad verse  ACRs are  vague 

and ambiguous in  n a tu re . No r e a so n s , fo u n d a tio n  or 

in s ta n c e s  are  quoted  on th e  b a s is  o f which such, a 

co n c lu s io n  i s  a r r iv e d  a t  by th e  o f f i c i a l  resp on d en ts  

and i t  was th e  duty o f  the re p o r tin g  o f f i c e r  t o  make 

an o b je c t iv e  a ssessm en t o f  work and t o  g iv e  n ec e ssa ry  

guidance and a s s is t a n c e  t o  c o r r e c t  f a u l t  and d e f i c ie n c ie s  

as th e  a p p lic a n t sh o u ld  have known what h is  d e fe c ts  are  

s o  th a t  he cou ld  t r y  t o  remove them . No a t t e n t io n  was 

p aid  to  th e  manner and method o f  conm unication  and 

th e  memo was couched in  such a language as i f  t o  produce  

a se n se  o f resen tm ent d e p ic t in g  mala f id e  in t e n t io n  or e l s e  

th e  form at or th e  language couched sh ou ld  be such  th a t  

i t  does n ot produce resentm ent but i t  i s  g iv en  as a chance



t o  t r y  and Improve h im se lf  In th o se  d e f e c t s . As per  

th e  in s t r u c t io n s  g iv en  fra n  tim e  to  t im e , th e  rep o r tin g  

o f f i c e r  sh o u ld  have brought t o  th e  n o t ic e  o f  th e  

concern ed .em p loyee about th e  shortcom ings In  w r it in g ,  

s h i l e  no such com m unication I s  made by th e  re p o r tin g  

o f f i c e r  b e fo re  w r it in g  th e  ACRs o f  th e  a p p lic a n t  fo r  

th e  p er io d  In  q u e s t io n . Learned co u n se l o f  th e  a p p lic a n t  

has drawn our a t t e n t io n  tow ards a l e t t e r  w r it te n  by th e  

a p p lic a n t  dated  2 7 .1 0 .9 9  (Annexure A6 ) In  which I t  i s  

m entioned th a t  In  th e  year 1998 -99 , 34 co u rse s  were 

con d u cted . 503 p a r t ic ip a n ts  a tten d ed  th e  c o u r se  w h ile  

th e  a p p lic a n t  was in  c h a r g e ,w h ile  t h i s  number i s  v ery  

l e s s  in  p rev io u s years when o th er  o f f i c e r s  were In  ch a rg e . 

The respondents have n o t co n tro v er ted  t h i s  f a c t  and in s p i t e  

of t h i s  f a c t ,  i t  i s  m entioned in  th e  ACR fo r  th e  year 1998—99 

th a t  "your ta k in g  o f  more i n i t i a t i v e  co u ld  have r e s u lte d  

in  h ig h er  p a r t ic ip a t io n  o f t r a in e e s ."  T his i s  a p p a ren tly  

a g a in s t  th e  E ^ ^ ^ t o f  th e  resp on d en ts . our a t t e n t io n  i s  

drawn towards th e  r u lin g  o f  th e  H on 'b le  Supreeme Court 

in  th e  c a se  o f  s t a t e  o f  up V s. Yamuna Shankar Mishra 

(1997) 4 s e e  7 .

4« In r e p ly ,  lea rn ed  co u n se l fo r  th e  respondents argued  

th a t  apart from th e  a fo r e s a id  impugned ACRs fo r  tj^e p er io d

1997-98  and 199 8 -9 9 , th e  a p p lic a n t was p r e v io u s ly  in tim a ted  

t o  remove d e fe c ts  and shortcom ings and i t  was n o t n e c e ssa ry  

a ls o  b ecau se th e  a p p lic a n t  h im se lf  knew about h is  s h o r t ­

comings and th e r e  was no m a la fid e  in t e n t io n  or b ia se d  view  

a g a in s t  th e  a p p lic a n t w h ile  com m unicating th e  s a id  ACRs.

The a p p lic a n t  had p re fe r r e d  r e p r e se n ta t io n s  a g a in s t  th e
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a fo r e s a id  ACRs, which were d u ly  co n sid ered  by th e  

com petent a u th o r i t ie s  and p assed  d e t a i le d ,  sp eak in g  

and reasoned  orders a ccord in g  t o  la w . The respondents  

have n ot com m itted any i r r e g u la r i t y  or i l l e g a l i t y  in  

t h e ir  a c t io n ,

5* A fte r  h earin g  th e  lea rn ed  co u n se l fo r  th e  p a r t ie s  

and c a r e fu l  p eru sa l o f  th e  reco rd s , we f in d  th a t  as 

per th e  in s t r u c t io n s  g iv en  from tim e to  tim e , th e  rep o rtin g  

o f f i c e r  i s  req u ired  t o  b rin g  to  th e  n o t ic e  o f th e  em ployee 

about h is  shortcom ings during th e  p er io d  o f  r e p o r tin g  

and th e  shortcom ings observed by th e  r e p o r tin g  o f f i c e r  

sh ou ld  be canm unicated t o  th e  employee in  w r it in g .  # i i l e  

th e  respondents have adm itted  t h i s  f a c t  th a t  ex cep t  

com m unication o f both th e  ACRs, no other in fo rm a tio n  was 

g iven  t o  th e  a p p lic a n t p r io r  t o  th e  is s u a n c e  o f th e  ACRs.

In t h i s  c a s e , th e  respondents have not been a b le  to  

co n v in ce  the T ribunal as t o  why such  co u rse  was not 

adopted w h ile  reco rd in g  th e  ad verse  remarks fo r  th e  p er io d

1997-98 and 1 9 9 8 -9 9 , The Hon*ble Supreme Court in  th e  

c a se  o f s t a t e  o f  UP Vs.Yamuna Shankar Mishra (1997) 4 SCC 

7 has h e ld  th a t  " b efore form ing an op in ion  t o  be a d v erse , 

th e  r e p o r tin g  o f f i c e r s  w r it in g  c o n f id e n t !a ls  sh ou ld  sh are  

th e  in fo rm a tio n  which i s  n o t a p a r t o f  th e  record  w ith  th e  

o f f i c e r  concerned , have th e  in fo rm a tio n  co n fro n ted  by th e  

o f f i c e r  and th en  make i t  p a r t o f  th e  r e c o r d . T his amounts 

to  an op p ortu n ity  g iv en  to  th e  e r r in g /c o r r u p t o f f i c e r s  to  

c o r r e c t  th e  erro rs  o f  th e  judgem ent, con d u ct, b eh av iou r, 

in t e g r i t y  or co n d u ct/co rru p t p r o c l i v i t y . ” The l e t t e r  w r it te n

by th e  a p p lic a n t dated  2 7 .1 0 .9 9  shows th a t  in  th e  year
199 8 -9 9 , maximum co u rses  were conducted  i . e .  34 and
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raaxiiB\M p a r t ic ip a n ts  a tten d ed  w h ile  tJie ^ p l i c a n t  was 

in  charge \A iiie  in  li ie  p reced in g  years,/ th e se  nimbers 

were qiaite le s s# | even then  th e  zespondents have m entioned  

t h i s  adverse remark in  th e  ACR fo r  1998-99 (itonexure A4) 

th a t  "your ta k in g  o f  more i n i t i a t i v e  cou ld  have r e s u lte d  

in  h i ^ e r  p a r t ic ip a t io n  o f  t r a in e e s " ,  The argument advanced  

by th e  co u n se l fo r  th e  s^ p lic a n t  in  t h i s  j^ gard  i s  

supported  by t h i s  documentj^ which i s  n ot co n tro v er ted  by  

th e  respondents and th e a fo r e s a id  remark i s  a ls o  a g a in s t  

th e  ^ p l i c a n t  which a ls o  supports th e  c o n te n tio n  o f  th e  

a p p lica n t th a t  th e  respondents have ccmraunicated both  

th e s e  ACBs o u t o f  raaiafide in t e n t io n .  Ws a ls o  f in d  th a t  both ^  

th e  ACfis wereucoiraataiiGated‘tpn*^e ic^ p lica n t a f t e r  a 

co n sid era b le  d e la y  o f  more than  one year w h ile  i t  sh o u ld  

have been conraanicated w ith in  one month.

6 .  C onsidering a l l  the f a c t s  and circu m stan ces o f  th e  

c a se  and a ls o  th e  p r in c ip le  l a i d  dawi b y  th e  H on'bie  

Supreme Court in  (1997) 4 SGC 7 in  th e  c a s e  o f  S ta te  o f  

UP Vs. Yaauna Shankar M ishra, th e  orders p a sse d  on the  

re p resen ta tio n s  o f  th e  applicant^^ i . e .  ord ers dated  3 1 .7 .9 9  

and 17.1.2G 00 (Annexure A? and Annexure A8) are quashed and  

s e t  a s id e ,  2he adverse rm ark s f c r  th e  y ea r  1997-98 and 

1998-99 are expunged and th e se  adverse r^ ^ iik s  b e  

o b li t e r a t e d  from th e  a fo r e s a id  ACite w ith in  a p er io d  o f  one 

month from th e  date o f  r e c e ip t  o f  a copy o f  t h i s  o rd er , 

Respondents are fa r th e r  d ir e c te d  to  convene a review  DPC 

t o  co n s id e r  th e  ca se  o f  t h e  a p p lic a n t fo r  promotion with  

referen ce  t o  h i s  j u i io r s  and i f  he i s  fcund  o th erw ise f i t , -  

h e  may be g ra n ted  a l l  co n se q u e n tia l b e n e f i t s ,

7 ,  The OA i s  a llo w ed  as above. No c o s t s ,

(Madan Mdhan) (Kl.P, sL n^)
J u d ic ia l  Metnber v ic e  Chairman

aa/si




