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Oritiiiiinl Apnlicatlon No. 272 of 2003 
At)i)iicntioii No. 335 <>i 2003

rTcvbJp' r̂,

Hon'ble Sliri M.P. Singh, Vicc CJiainnaii 
Hon^blc SliriMadanMohati, Judicial Member

1. OriPinal Application No. 272 of 2003 :

M.S. Gill, S/o. late SlmKaram Singh,
Aged about 47 years, Inspector (Audit Branch), 
Central Excise Head Qrs.,
Raipur (Cliliattisgarh).

(B y A dvocate— Sliri M. Shamia)

V e r s u s

A]:»plicnnt

1.

2 .

3.

4.

Union of India, through Secretai'y,
Ministry of Fmance, Deparlment. o f Revenue, 
Central Board of Excise and Cuslonis.
North B1 ock, New D elhi -  110 001.

The Secretary, Department of Personnel & 
Training, Miiiistxy of Personnel Public 
Grievances and Pensions, North Block,
N ew  Delhi.

The Cliief Commissioner, Central Excise, 
Zonal Unit, Bhopal (MP).

The Connndssioner, Central Excise,
Indore Coimnissionerate, Manik Bagh Palace,
Indore.

Tlic C!oinniissioncr, (Central l'..xelse,
Raipur Coninussioncralc, 'I’lkrnpara,
Raipui (Clilrattisgarh).

Miss Shri Daniodaran, Supcrintcndciil,
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CcnlnU lixcisc. O/o, Coiranissioncr (Ccnlral 
Uxcisc), Opposite M adii MiU, Uosliaiigiibad

Road, Bhopal (MP).

(By Advocate -  Slui S.P. Siiigh)

2  Original '

RajendraPrasadPandey, S/o. SliriB.P_Pandey,
Date of biitli 19.8.1959, R/o. Plot No. 7 
Malieshwari Parisar, Old Borsi, In front ot
HlG-11/5, Old Borsi, Dm g (CG).

(By Advoc£^e — Sliii S. Paul)

1.

2.

3.

4.

Respondents

Applicant

5.

6 .

'
, I

i >: 
f
I. :■
5 i!

V e r s u s

Union o f India, tlirougli Cliainnan,
Central Board ofE xcisc&  Customs. ^ ---------

KewDellii. \

Cliief C oniinissioner (MP & C G),
Customs & Central Excisc,
Bhopal.

Conuiiissioner, Custonis & Central Excise.

Indore.

Conunissioner. Customs & Central Excise,
Central Excisc Building, Tikarapora,

Raipur.

Slui Narcndra Kumar Gulia, C/o. O'®' ,
/'\/tn Jir r'Cr'i Customs & Central Commissioner (MP <w

Excisc, Bhopal.

sliri Anil Kumar Jain, C/o. O/o. Cliief 
Commissioner (MP & CG), Customs & Centrd

Excise, Bhopal.

(By Advocate -  Sim S. A. Dharmadhikari)



iv) dii'ect tlic respondents to promote the petitioner with effect 
from 8.3.2001 with all consequential benefits o f pay, perks and 
stat\is and arrears thereof and consequential seniority over 
respondent No. 5 and otiier siniilarly situate juniors in tlie cadre o f  
Superintendent, Central Excise ajid Customs.”

QA No. 335/2003 :

“(a) simmion tlie entire relevant record including the DPC record 
pursuant to wliich the promotion order dated 23.9.2002 and
26.12.2002 were passed. If necessary, sujmnon tlie ACR dossiers o f  
the apphcant and private respondents herein, from the respondents 
for its kind perusal,

I
(b) upon holding that tlie super-sessioii/non-promotion o f Uie 
apphcant on tlie post o f Superintendent is bad in law, comjiiaaid Oie 
official respondents to consider and promote the applici|iir on Oie 
post o f Superuitendent from the date liis juniors have been 
promoted with all consequential benefits. If necessary, set aside Oie

I., I!l I '
'i'­

ll

O U D E R rC om m on ^

Dv M.P. Singh. Vicc Chairman -

As the issue involved in the aforementioned cases is connnon and 

tlie facts and grounds reused are identical, lor the sake o f convenience

these Original Apphcations tire being disposed of by tliis Coimnon order.
\

I
2. By fihng these Original Apphcations the apphcants have claimed 

the following main rehefs :

DA No. 272/2003 :

“i) call for the entire material record pertauiiiig to the issuance 
of tlie impugned orders (Aimexure A-1 to A-4),

U) quash and set aside Uie impugned orders to the extent 
referable, relatable and required for the purpose o f  the instant hst,

i I;
iii) Hold and declare the prospectivity clause o f tlie OM dated j j
3.10.2000 ultra vires Articles 14 & 16 ,and 335 o f the Constitution- i '
o f Uie India,
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order dated 23.9.2002 Ajincxure A-1 aiid 26.12.2002 Aniiexure A- j
2. Also set aside the rejection order dated 1.4.'2003 Aniiexure A-3.” ' '

3. The brief fncts o f the case in OA No. 272 o f 2003 arc that the

apphcant is presently workijig as an Insj ĵector in the Central Excise 

Customs, Department at Raipur. The apphcant joined tlie respondent |'|

Department at Indore in the year 1982. The nppHcant was due for
»

promotion to the next liigher post o f Supervisor in the Central Excise and 

Customs. The apphcant was considered,by tl)c DPC. However, lie was 

surprised to see that liis name does not fijid place in the list o f selected 

candidates and the-, persons junior to liim have been prohiot êcC The 

 ̂ apphcant belongs to SC category. According to tiie apphcant a 

departmentfil enquiry was contemplated tmd a charge sheet was issued to 

-him on 21 '̂ March, 2001 imder rule 14 o f  t]ie CCS (CCA) Rules, 1965.

The meeting o f the DPC was held in M y , 2000 to consider liis case for 

promotion. Tlie departmental enquiry was completed between tlie period 

from 4'*' July, 2001, and 19th December, 2001. The applicant has 

submitted liis representation on 28*̂  May, 2001. The respondents mthout 

considerhig Uie representation of the apphcant ijifoniied tlie appHcant Uiat 

he was not foimd fit as he could not make the bench mark ‘good’ on liis 

ACR. According to the npphcaiit^lic was found fit for grant o f fijiancial 

up-gradation imder the Assured Career Promotion Scheme (for short ACP 

scheme) and he was granted the same vide order dated 14* December,

1999. His grievance is that once he has been gnuiled tJie ACP projnotion 

on the basis o f the same critcria/nonns required for regular promotion, he 

should not have been declared imfit for regular promotion to the same pay 

scale o f Rs. 6,500-10,500/-. Hence, he has filed Uiis Original AppHcation.
*

4. The brief facts o f the case in OA No. 335/2003 are tliat the 

apphcant was initially appointed as Inspector in tlie pay scale o f Rs. 425- 

^00/- with effect from 9,11.1984. The apphcant was never subjected to



any disdpliti.aj7  proceedings nor tuiy adverse CRs were ever 

coiruniuiicated to liiin in liis entire career. In pursuance to tlie 

recojiiniendalions o f the Vth Central Pay Con-unission, the Government 

introduced a scheme known, as ACl  ̂ Sciieme.; The nppliciuit • was 

considered imder the ACP Scheme and was also granted tJie boiefit o f  tlie 

said scheme in (he pay scale o f Rs. 6,500-10,500/-. However, he has not 

been promoted to tlie post o f Superintendent (Rs. 6500-10500/-), whereas 

liis jimiors have been promoted by Uie impugtied order dated 23.9.2002. 

I ’he applicant contends lliat sincc the ACP scheme stipulates diat for 

getting financial- benefits an employee has to qualify under tlie saine 

nonns/criteiia as required for regular promotion, he should Jiot have been 

declared unfit for regular promotion to the same pay scale o f Rs. 6500- 

10,500/-. The appHcant has submitted liis representations in this regard 

and the same has been rejected by die respondents. Hence, tliis Original 

AppHcatioii is filed.

t
5. The respondents in tlieii reply in OA No. 272/2003 have stated that 

the applicant 'was considered for promotion to the grade o f  

Superintendent, Central Excise Gradc-D by the DPC held on 5̂  ̂ July,

2000 and was foimd unfit for the reason that he could not meet die bench 

mark fixed by ilie DPC. The DPC has fixed the bench mark that Oiere
G 8̂ — . ,1.

should not be more than one ‘just adequate].^^^rthe qualifying period o f 8 

yearis. There were tliree ‘just adequate’ reports in Uie preceding ACRs in 

the case o f  tlie appHcant and he was graded as ‘not yet fit’ by tlie DPC 

wliile liis junior-respondent No. 6 who was graded as, ‘good’ above 

‘good’ in the jjrecedhig 8 years was i?laced on panel and iker on 

promoted as Superintendent. A memo o f charge sheet dated 19̂  ̂

December, 2001 was issued to,the appHcant but it had nothing to do with 

liis consideration for promotion to the grade o f Superintendent. It is 

further stated by the respondents that the appUcant was considered for

t!
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 ̂ grant o f ACP promotion by departmental scrceniiig committee held on 

29.11.1999 but wlien liis ACRs for the last 8 years i.e. from 1991-Q2 to

1998-99 were seen by tlie DPC it wiis found tliat tJie applicant made tlie 

bcnch mark as lixcd by (he DPC tind hence was granted tlie ACP benefit 

vide order dated 14.12.1999. For regular promotion to tlie grade o f  

Superintendent, also the apphcant was considered by tlie DPC held on

5.7.2000 and when Ins ACRs for tlie. last 8 year’s i.e. from 1992-93 to

1999-2000 were considered by tlie DPC he was foimd unfit by tlie DPC. 

Hence, lus being found fit for ACP does not have relevaiicyv with liis

4 promotion to the grade o f Superintendent. As per the existing inslructions 

‘just adequate’ rcmaric in the ACR is not required to be commmucated to 

the Govcnimenl servant, Furllicr no conccssipn in as much as prescription 

o f lower qualifyijig marks and lesser standard o f evaluation in tlie matter 

o f promotion Were' available to SC/ST candidates during the period from 

22.7.1997 to 3.10.2000. Therefore, no concession was given to any SC/ST 

candidates by the DPC held on 5.7.2000. In view o f tins, there is no merit 

in the apphcation and the same is liable to be rejected-."' - ■

6. In reply to (he OA No. 335/2003 the respondents have stated that 

(he apphcant wn.s! gnuiled ACP benefit in the year 1999 as per the 

assessment jnade on the basis o f ACRs o f preceding eight years o f the 

relevant period i.e. for the year 1991-92 to 1998-99, whereas for the 

promotion'to the grade o f Superintendent, the apphcant was considered in 

tlie year 2002 as per the existing instructions, and liis ACRs o f five years 

were looked into i.e. for the years 1997-98 to 2001-2002. Thus, he was 

considered for' ACP benefit and regular promotion to the post o f  

Superintendent in (Afferent years and also liis ACRs o f relevant period on 

Uie basis o f wliich he was assessed for ACP benefits and regular 

promotion were also pertaiimig to different periods. The applicant was 

considered for promotion to the post o f Superintendbit by DPC held on



23'̂ * July, 2002 and 24'̂ ' Dcccjiibcr, 2002. t'ut he was foiuid luifil by (he 

DPC as he could not make Uie bench mark o f ‘good’. Hence,, he was 

assessed unfit by bolJi the DPCs. In view o f lliis, 'there is no merit in tliis 

OA and the same deserves to be dismissed.

4 . 7. Heard both the parties and i^emsed tlie records and pleadings 

carefully.

8. The main grievance o f the applicants in both the OAs is that they 

were found lit for grtmt o f fmancial up-gradation under AGP sclieme m

the pay scale of Rs, 6500-30500A, whereas for their regular proniolion to
i

tlie smiie scale o f Rs. 6500-10,500/- attached to tlie post o f  

Superintendent, Uiey were found imllt because o f not havijig the required 

bencli mark. According to the instructions issued by the Government, tlte 

same norms/bench miirli/yaidstick as required for grmit o f regular' 

promotion is to be adopted for grant o f fmancial benefits under tlie AGP 

scheme. The learned counsel for die applicant Sliri Manoj Shanna in OA 

No. 272/2003 has stated tliat no adverse GRs have been conmiimicated to 

the appHcant. The confidential report o f  the applicant has been down­

graded as the applicant has been graded as ‘just adequate’ wliich amoiuits 

to adverse remark, and the persons witJi tliis grading caimot make tlie 

bench mark for tlie promotion. The adverse remark should have been 

comnmnicated to the apphcant as this takes tlie applicant out o f the zone 

o f consideration. Moreover tlie ajjpHcant has been found fit for AGP 

promotion but for regular promotion in tlie post o f  Superintendent, he 

could not have been found fit. To support liis case he has rehed upon the 

judgments o f the Hon’ble Supreme Gourt in tlie c4'c o f U.P. Jnl Nigam  

and Others Vs. Prabhat Chandra Jain and others, (1996) 33 ATG 217, 

Hon’ble Madliya Pradesh High Court iji the case o f Shiva Nand Prasad 

\Vs. Chief of Army Staff and others. 1993 MPST 344 and of the



Mlrfiabad D ciicli o f the Ttibimd in the case o f Tldfli Krislina Vs. Umon 

of India, (1996) 33 ATC 802.

9. Sliri S. Paul learned counsel for the a p p lica n ^  OA No. 335 o f

2003 argued more or les^the same affoments.)U^^ .

10. Wc have given careful consideration to tiie rival contentions made 

on behalf o f the parties aitd we find Utat the question for consideraUon m  

boUi tlie cases is whether tlie appUcants working in Central Excise and 

Customs who have been grmited financial upgradation iir tlie pay scale o f  

RS 6500-10500/. co^ald be considered for their regular promoUon to 

Ae sanie scale. We find that the post o f Superiiitendent in the Central 

Excise and Customs is next promotional post to the hispector’s post 

wluch IS held by the appHc^its. We also ftid  that, the bench mark t o  

promotion to the post o f Superintendent is ‘good’. 11 is a |facl lat 

according to -ho instn.Cions issued by Uk  DOP&T sa„^e 

nonns/yardstickS/bench mark should be taken for grant o f finaneid-up-

. gradation tmdcr the ACP schemo >» is required for U.e regute promoUon. 

In both aie cases U,e confidenUal reports o f different penods have been 

considered/assessed for promotion to tlie post o f Superintendent aad for 

financial up-gradation. Therefore. Uie contention o f the appHcants ^ at as 

they have been found fit for gra.it o f financial up-gradaUon imder Uie AC 

scheme, shoiUd also be considered fit for regular promotion, is not co^ect 

as the assessment of the CRs on both Uie occasions i.e. for f i n a n c i a  up- 

.radntion a, well as for regul,. promotion is for different years We h . .e

. gone ti.roi.gh the confidential reporls o f the applicants and the 

selection proceedings .>f both the applicants and we to d  that the repor s o 

boUi Uie apphcmits are not up to the mark and the selecUon 

coninuttee/screeniiig conm A ee has righUy not found Uiem fit for Uieir 

regular p r o n io tU  to the post o f Superintendent. The judgments o f t  e
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Hon’ble Supreme Coiurt, Ilon’blc High Court and o f the Tribunal, relied 

upon by the learned counsel for the applicant in OA No. 272/2003 are 

distinguisliablc and ore not applicable in these cases. Moreover, it is a 

well settled legal position that tlie Tribunals or Courts cannot substitute

themselves as a selection committee and make selection unless the DPC
\

procccdings/sclection conimiltco proceedings are mnlafidc or arbitrary. In 

tliis case we are satisiicd that there is no arbitrariness on tlie part o f tlic 

selection coniinittee for consideration o f promotions to the grade ol 

Superintendent. We. tlierefore, do not find any ground to interfere with 

the orders pa.ssed by the respondents rejecting the claim o f tlie apphcants.

11, In view o f the discussions made above boUi the OAs are without 

luiy merit and iire accordingly, dismissed. No costs. I

12 A copy of tliis order may be kept m  tlic coimected file (OA No. 

335/2003).

a A
(Mndan Mohan) - '  ’
Judicial McmbcT Chairman

‘SA”


