CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR

Original Application No. 19 of 2003

Jabalpur, this the ;2‘5““* olag c"G_ Mmrck) ’AUDL'»

Hon'ble Mr. M.P. Singh, Vice Chairmsan
Hon'ble Mr. G.Shanthapps, Judicial Member

shri Narayan Kumar Shrivastava,
s/o Shri B.P. Shrivastava,

aged about 40 years,

Lay Assistant,

0/o Divisional Railway Manager{(P)

Central Railuway,
Jabalpur. APPL ICANT

(By Advocats - Smt. S. Menon)

t.

2.

3.

4,

VERSUS

Union of India,
Through: Ths Gsneral Manager
West Central Railway Jabalpur

Sr. Deputy General Manager,
WJest Central Railuay,
Jabalpur.

Addit ional Divisional Railway
Manager Central Railuay,
Jabalpur.

Sr. Divisional Persennel Officer,
Central Railuay,
Jabslpur. RESPONDENTS

(By Advocate - Shri H.B. Shrivastava)

ORODER

By G. Shanthappa, Judicial Member -

By £iling this Original #pplication the applicant has

claimed the following main reliefs 3

2¢

w(ii) set aside the order dated 5.7.2002/Annexure A=4
passed by respondent No, 4 as also the order ddted

30 ¢10 « 200 2/Annexure A-6 ‘passed by respondent No, 3 and
hold the orders as ab initio void and nonest.*

The brief facts of the case are that the applicant is.

working as IAw Assistant in the office of the respondenté at

Jabalpur. The @ppointing authority of the spplicant is the

Senior Dy. General Manager, The applicant submitted that the

Railway Board recommended that so far as the legal cadre

is concerned, the entire legal set up should be under the

-
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-
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administrative control of AGM, instead of SDGM of Zmal
Railways. The respondent No. 4 has no authority to issue any
memo,’ whatsoever,i in regard to any lapses, This is amplified
by the order dated 12.5.1997. The respondent No, 4 has issued
a memo d3ted 3.4.2002 under Rule 11 of Railway Servants
(Discipline & Appeal) Rules, 1968, as the applicant failed to
cbey the orders of APO(HQ) by not bringing the service record
of one Shri Ashok Prasag,) JB. The @pplicant has submitted his
objection a@bout the campetency of the said authority in
issuing the memorandum of charge sheet., The respondent No. 2
without any due application of ming, issued the order dated
5.7.2602 whereby the said authority imposed the penalty,
alleged to be under Rule 6(iii) (b) of the said rules, of
rediction to a lower stage in the time scale of pay for a
period of not exceeding .three‘ years, without cumulative
effect and not adversely aff ecting his pension. Since the
said charge was a minor one no enquiry has been ordered.

As there is no f£inding in the impugned order, the same itself
is 1llegal on both grounds ie.e. regarding competency and its
being non-speaking order. The proper authority to issue the
impugned order of pendlty is the SDGM who is the appointing
authority of the applicant. Aggrieved by the said order of
the disciplinary authority the applicant preferred an appeal
and the appellate authority has confirmed the orders of the
dlsclplinary authority, The applicant challenges the impugned
orderé on the ground that though it is a minor penalty the
authority who had issued the orders is not the disciplinary
authority and only on that ground itself the impugned order
is illegal and the same is liable t0 be quashed. The
appellate authority has also not considered the legal graund.
In a similar circumstance this Tribunal has considered the
case regarding legality of the orders in OA No, 368/1992,
declded an 26th March, 1996 and also in 0A No.

829/1995
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gated 28th February, 2002. In another case of the Honﬁ‘_yb],e
High Court of Machya Pradesh in Jaideep Neemd ang others Vs.

Colj ectory, ___..__QL_Disft Mangseur and others, 2001(2) MPLJ 246, the
Hon'ble High Court has held that Order passed without legiti-

mate authority and jurisdiction is illegal &b initio - must be
quashed in exercise of powers under Article 226 at the earlisst
to protect justice. Accordinglyy the original Application is
liable.to be allowed by setting aside the orders of the
diécip;inary authority and the appellate authority.

3, The respondents have filed their reply denying the
ayerments made in the Original Applicatioan. Under the
Discipline and App el Rui.es._} 1968 the disciplinary authority
means i) in relation to rule 9, in the case of non-gazetted
railway servant, an authority campetent to impose any of the
major penalties specified in rule 6, ii) in relation to
clauses (a) and (b) of sub-clause (1) of rule 11 in the case
of non-gazetted railway servant, an authority competent to
impose any of the penalties specified in rule 6. In simple
words, for non-gazetted staff, an authority competent to
impose the penalty of reduction can issue charge sheet and
appoint enquiry officer etc. for imposing any of the major
penalties and &n authority competent to impose any of the
minor or méjor penalty can issue charge sheet and hold
enquiry, if necessary, for all the minor penaltles, The
schedule II of the Discipline and Appeal Rules, 1968 prov-
jdes that an officer of junior administrative rank can impose
the punishment of redaction to a lower stage in time scale
of pay for a period not exceeding three years, without
camlative eff ect and not affecting pension. In the instant
case Senior Divisional Personnel Officer who holds a junior

administrative rank has initiated and imposed the punishment
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with effect
of reduction in pay for three years/pon-cumulative/and thus

it would be clear that the punishment has been imp*o—?&ed by a
competent authority. It is submitted that the question for
determining the proper appointing authority arises only when
the delinquent railway servant is to be imposed any of the
major penalties mentioned in rule 6/(vii)y (viii) & (x) o
Discipline and &ppedl Rules,! 1968. In the instant case the
disciplinary case of the applicant is only for imposing minar
penalty under rule 11 of the rules. The legal cddre of the
Railways works under the overall control of Senior Dy. GM,
GM,; AGM and SDGM are the highest adninistrative posts under
whose administrative control, the entire man power of the
Rai lway zone of all departments work. Schedule II of the
Discipline and #ppeal Rules, 1968 has been framed to determine
the exact and gppropriate disciplinary authority of Railway
servants, providing for appropriate authorities for appeals
and revisions rules, There exists a further provision of
revision after orders have been passed by the appalléte
authority. The applicant in the instant OA did not avail the
said provision of revision., The document dated 12.5.1997 is
the panel position of selected candidate for the post of law
Assistant, and has no relevance with the instant case. It is
specifically denied that the Sr. Dy. General Manager is the
appointing authority in the case of the spplicant, The rele-
vant docume:;f:[; ting order signed by @ senior scale officer
and nowhere the 'sald document indicates that the sr. Dy.
General Manager is the sppointing authority in the case of
the applicant as alleged. The respondents submitted that

the other allegations such as legal setup should be under the
control of Additional General Manager instead of Sr,. Dy.
General Manager at zonal level, it is clear that the

respondent No, 4 holds the rank of junior administrative
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grade officer and is campetent to take up the applicant for
his misconduct and impose appropriate penalty as prescribed
under the discipline and appeal rules, 1968. The respondents
have prodiced Annexure R-1 that is Schedule II to Rule 4 and
sub rule (2) of Rule 7 of Central Railway, Schedule of Powers
on Bstablishment matters. According to the said schedule 4
relates to Junior Adninistrative grade officers and Senior
Scale officers holding independent charge/incharge of Deptte.
oo the division, The note to the said schedale is that the
appellate authorities in the case of authorities mentioned in
this schedule shall be as shown in the next column, whereas
in the case of the authority specified in the last column, the
appellate authority shall be the President, provided thaty

if post of the rank shown in any particular column does not
exist, the appellate authority shall be that shown in the next
column. The appointing authority or an authority of equivalent
rank or any higher authority who is competent to impose the
penalties of dismissaly rémoval or compulsory retirement from
service, may also impose any lower penalties . The judgmént
cited by the applicant is not relevant to the facts of this
case. Hence the Original Application is liable to be
dismissed, ‘

4o We have heard the learned counsel for the gpplicant and

the respondents and perused the judgments and the records,

5. We find that the grounds urged by the applicant is that
an incompetgnt authority has issued the charge meamorandum as
the gppointing authority is SDGM and the charge memo has been
issued by the administrative control of AGM. Hence the charge
itself is illegal which violates the principles of natural

justice. The applicant has relied on the provision of Railway
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Servents (Discipl.ine & Appeal) Rules, 1968 wherein the
disciplinary authority“!j' appellate authority, revisional
authority and enquiry of ficer has been mentioned £oF handling
gisciplinary cases, lbder the said rules the charge sheet
should be issued by the proper disciplinary authority
prescribed in the schedile. It is also essential that the
charge sheet is signe‘d by the disciplinary authority himself
and not by any lower authority. In the instant case @ lower
authority i.e. below the SDGM has issued the charge sheet.
Hence the authority who has issued the memo of charges has no
authority to issue the same, The applicant has relied an the
judgment of this mbmafinﬂ?és/lggz and OA 829/1995. The
of OA No, 368/1991,% L
facts in the said casg/are that the spplicant working as
a stenographer in the scale of Rse 1600-2660/- with Sr.
Divisional Engineer committed misconduct £or which he was
issued memorandum of charge and was punished by the sr.
Divisional Ingineer vide order dated 14.3.1991 with the
penalty of withholding of two increments for a period of two
years without cumulative effect. The submission of the
applicant in that case was that he was promoted to officiate
as Stenographer vide order dated 25.6.1987 by the Sre. Divl.
Personnel Officer, (P), Jabalpur and was directly under his
agninistrative control. He was however attached with the
Senior Divisional Hngineer. The contention of the gpplicant
was that any disciplinary action to be taken against him had
to be taken by the Sr, Divisional Personnel Officer and not
by the &, Divisional Hngineer under whom he was workinge.
The Sr, Divisional Ingineer had issued the memorandum of
charges and he was not the competent person to issue the
orders., Hence the OA was allowed and the charges framed
against the applicant was quashede. In O.A. No, 829/1995 the
applicant was working as Assistant station Master. The

applicant was suspended by the Divisional Safety Officer
. ¢
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Japalpur. The Bivisional Safety Officer was not the competent
authority to issue the orders, On that ground the application
was allowed. The applicant has also relied on the judgment of
the Hon'ble High Court of Madhya Pradesh in the case of
Jaideep Neema (supra). The facts of this case of the Hon'ble
High Court are not applicable to the facts of the present

case,

6. According to the submission made by the respondents they
have submitted Annexure R-1 which is schedula-II Of Rule

4 and sub rule (2) of Rule 7 of Central Railway,s Schedile

of Powers on establishment matters. According to the said
schedule the incharge of the Department on the division is the
competent authority to issue the charge memo. Accordingly
the adgninistrative control of AGM is the agninistrative
control of the applicant as issued in the charge memo.
Accordingly he is the competent authority to issue the charge
memo, In the judgments of this Tribunal referred to above

the issue regarding powers vested to the incharge of the
Department on the Division under Schedule-II of Rule 4 and
sub-rule (2) of Rule 7 of Central Railway, Schedule of

powers on Establishment Matters is not dealt with, Hence

we hold that the indiarge of Department on the Division i.e.
the agninistrative control of AGM is the competent authority
to impose penalty on the non-gazetted staff. Admittedly the
applicant is a non-gazetted staff and he is working under the
administrative control of the AGM, Since the said issue was
not decided by this Tribunal thé judgments referred to by the
applicant are not applicable to this case. Since the
agninistrative control of the 3pplicant is the competent
authority and the authorities have imposed minor penalty

without conducting the proceedings, we f£ind that there is no
alit . o
illegality or ¥regularity in the orders passed by the

—,
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respondents. Accordingly,) we are of the considered view that
the competent aythority has issued the memo of charges to the
applicant. The applicant nimself has produced Annexure feT
regarding provisions in Railway Servants (Discipline and

\ Circular
Appeal) Rules, 1968. Para'zd of the Masterg/ is regarding
functions of the disciplinary authority can be none other " 1
than the one under whose administrative control the delinqueat
employee works, Even according to the applicant, he himself
has prodiced Annexure A-7 which shows that the adninistrative
control of the delinquent officeiithe competent authority
to issue the memorandum of charges, The DRY, Jabalpur has
issued impugned order of punishment on 54742002 and he has
assigned reasons and exercised his powers while passing the
impugned order, There is no violation of principles of

natural justice.

7 . We have perused the orders of the appeq.;ate authority
and we find that the appel';ate authority has also decided

the matter by passing & speaking, detailed and considered
orger,

8. After careful consideration of the facts of the casey
provisions of law referred by either parties and also the
orders referred by the applicant, we are of the considered
view that the competent authority has issued the charge memo,
the competent authority has imposed the penalty and the
appellate authority has considered all aspects of the case
while declding the appedl. Since the penalty was minor no
enquiry is regquired.

9. Accordingly, we £ind that the gpplicant has failed to
prove his case, Original Application is dismissed. No costs,
(GJ SHAVTHAEPA) o

ICTAL MEMBER v e RTER
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