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Ashok Kumar s e th i  
s / o  Late Shri Ascharaj Lai S eth i 
Chargeman Grade I  
(Com pulsorily R etired )
R/o House N o.271 t o  273 
Near B ith a r i P o st O ffic e  
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(By advocate Shri s.A khtar)

V ersus

1 , Union o f  India through  
The S ecretary  
M inistry  o f Defence 
Department o f Defence production  
New D e lh i.

2 , The General Mgnager 
ordnance Factory  
Varangaon.

3 , The Deputy D irector General 
ordnance Factory Board 
10-A,Auckland s t r e e t  
K olkata. Respondents

(By advtocate sh r i K .N .P eth ia)

O R D E R  

By Madan Mohan, j u d ic ia l  Member

By f i l i n g  t h i s  OA, th e  a p p lican t has claim ed th e fo llo w in g  

r e l ie f s ?

( i )  To quash memo of charge dated 2 8 .5 .0 1  (Annexure 
A l, th e  impugned order o f  p en a lty  dated 2 5 ,7 ,0 2  
(Annexure a9) and th e  order o f  a p p e lla te  a u th o r ity  
dated 1 7 ,2 .0 3  fAnnexure AlO) as th e  same are bad 
in  law .

( i i )  To hold th a t th e a p p lica n t i s  e n t i t le d  t o  be 
r e in s ta te d  in  s e r v ic e  w ith  a l l  co n seq u en tia l Ci

2 . The b r ie f  fa c t s  o f  the case  are th a t  the a p p lica n t w h ile  

in  V eh ic le  F actory, Jabalpur met w ith  a cc id en t on
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on 1 3 .4 .9 4  a t  Indore v i i i le  he was on o f f i c i a l  du ty .

Consecjuent toQ  th e  a cc id en t, th e  a p p lica n t has been 

s u ffe r in g  and undergoing m edical treatm ent in s p i t e  o f  

the f a c t  th a t  he was tra n sfe rr e d  frcan V eh ic le  Factory,

Jabalpur t o  Ordnance F actory, Varangaon (M aharashtra),

V ide memorandum dated 28 ,5 ,2001  th e a p p lica n t was charged  

w ith g ro ss  m isconduct, ir reg u la r  attendance and unauthorised  

absence from duty w ithout p r io r  perm ission  and s a n c t io n .

The a p p lica n t subm itted a d e ta ile d  re p ly  but w ithout 

con sid er in g  th e  co n ten ts of th e  reply* th e  respctfidents 

appointed an enquiry o f f i c e r .  The a p p lica n t requested  th e  

enquiry o f f ic e r  t o  keep th e  enquiry in  abeyance as he was 

not a b le  t o  attend  th e  same b ein g  m ed ica lly  u n f i t .  However, 

th e enquiry was ordered t o  be proceeded ex -p a rte  a g a in st the  

a p p lic a n t. The d is c ip lin a r y  a u th o r ity , a ccep tin g  th e  f in d in g s  

o f  th e  enquiry o f f ic e r  imposed th e  p en a lty  o f con^ulsory  

retirem en t on th e  a p p lica n t v id e  order dated  2 5 ,7 ,0 2 , The 

a p p lica n t p referred  an appeal and th e  s a id  appeal was not 

d ecid ed . The a p p lica n t f i l e d  an OA N o.789/02 b efore  th e  

Tribunal and th e  Tribunal d ire c ted  th e  a p p e lla te  a u th o r ity  

t o  d ec id e  th e  appeal w ith in  one month. The a p p e lla te  a u th o rity  

r e je c te d  the appeal o f  th e  ap p lican t v id e  order dated 1 7 .2 .0 3  

(Annescure A lO ). Hence t h i s  OA i s  f i l e d .

3 . Heard learn ed  counsel fo r  both p a r t ie s .  I t  i s  argued  

on b e h a lf  of th e  a p p lica n t th a t  no opportunity  o f hearing  

was g iven  t o  th e  a p p lica n t and th e  enquiry was conducted  

a g a in st  him ex -p a rte  t ^ l l e  he made se v e r a l req u ests t o  keep  

th e enquiry in  abeyance as he was not a b le  to  a tten d  th e  

same being m ed ica lly  u n f i t ,  and i t  was duly supported by 

m edical c e r t i f i c a t e .  As the a p p lica n t met with an a cc id en t  
on 1 3 .4 .9 4  a t  Indore w h ile  he was on o f f i c i a l  duty, he was 

undergoing m edical trea tm en t. No charge a g a in st  th e  a p p lica n t  

i s  proved by any ev id en ce . The a p p lica n t has never misbehaved 

any o f f i c i a l  and he was never absen t u n a u th o r ised ly . Even then
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th e d is c ip lin a r y  a u th o r ity  had passed  th e  impugned order of 

compulsory retirem ent w ithout any b a s is .  The a p p lica n t pre­

ferr ed  an appeal which was a ls o  r e je c te d  and t h i s  appeal 

was even decided by th e  a u th o r it ie s  concerned a f te r  a

d ir e c t io n  was is su e d  by th e  Tribunal in  OA 789/02 v id e
,

order dated 1 1 .9 .9 7 . The in^ugned orders are i l l e g a l ,  and 
l i a b le  t o  be quashed and s e t

4 , In r e p ly , learn ed  cou n sel fo r  th e  respondents argued  

th a t th e a p p lica n t absented  h im self w ithout any in form ation  

frcTO 26 .12 .2000  t o  2 1 .5 .2 0 0 1 , This a c t  o f th e  a p p lica n t made
I

him l ia b le  fo r  in i t i a t i o n  o f d is c ip lin a r y  a c tio n  a g a in st  him
1

and charge N o .II  was proved a g a in st th e  ap p lican t*  as i s  

shown by Annexure R-3 dated 2 2 .1 0 .2 0 0 1 . The learn ed  counsel
II

fu rth er  argued th a t th e  a lle g e d  p eriod  o f unauthorised  absence  

from 26 .12 .2000  t o  21 .5 .2001  was not r e g u la r ise d  by granting  

le a v e . However, t h i s  period  was su bseq uently  r e g u la r ise d  

as le a v e  w ithout pay v id e  order dated 2 6 .8 .0 2  (Annexure 

R-18) fo r  th e  purpose of p ro cessin g  h is  term inal b e n e f i t s .

The a p p lica n t had been absent from duty e a r l ie r  a l s o .  His 

long absence from duty has apparently  and a d v erse ly  a f fe c te d  

th e  smooth fu n ctio n in g  of th e  o f f i c e .  Hence departm ental 

enquiry proceed ings were i n i t i a t e d .

5 . Affter hearing th e  learned  counsel fo r  both p a r t ie s  and

ca r e fu l p eru sa l o f  th e  reco rd s, we f in d  th a t proper opportunity

o f  hearing was given  t o  th e  a p p lic a n t. The enquiry was conducted

from 29 .11 .2001  t o  1 1 .4 .2 0 0 2 . During t h is  p eriod  various

r e m in d e r s /le tte r s  were is su e d  to  th e  a p p lica n t fo r  a tten d in g

th e  enquiry , but he f a i le d  to  a tten d  th e  same, th e r e fo r e ,

an ex -p a r te  enquiry was conducted a g a in st him. Hence i t  cannot 
be sa id  th a t due opportunity  was not g iven  to  the ap p lican t fo r
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h ea rin g . The a p p lica n t remained absent fran  26 ,12 .2000  

to  21 •5 ,2001 I . e .  about 5 months* v4.thout p r io r  perm ission  

of th e  respcmdents and charge N o .II  a g a in st th e  a p p lica n t  

i s  proved by the f l e e r , This i s  not a case  o f

no ev idence and th e  Tribunal cannot r e -a p p r ise  th e  ev id en ce, 

we have perused th e  impugned orders dated 2 5 .7 .0 2  

(Annexure A9) passed  by th e  d is c ip lin a r y  a u th o r ity  and 

the order dated 1 7 .2 .2 0 0 3  (Annexure AlO  ̂ passed  by th e  

a p p e lla te  a u th o r ity . Both th e se  orders are speaking orders 

having sound rea so n s. Continuous absence o f th e  a p p lica n t  

fo r  about 5 months apparently  and a d v erse ly  a f fe c te d  th e  

smooth fu n c tio n in g  of th e  o f f i c e  o f  th e  respondents.

I t  i s  not expected  from an en^loyee to  r ^ a in  absent fo r  

such a lon g  tim e w ithout p r io r  p erm iss io n ,

6 ,  A fter  con sid er in g  a l l  th e  f a c t s  and circum stances  

of th e ca se , we are o f th e  considered  op in ion  th a t th e  

OA has no m e r it . A ccord ingly  th e  OA i s  d ism issed . No c o s t s .

(Madan Mohan) (M .p.singh^
J u d ic ia l Member V ice  Chairman
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(2) 3̂ Tr̂
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