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... Jabalpur. this the day of Hovenber. 2003

®^°9h. vice Ihalnnan (Administrative)Hon'ble Shrl o. Shanthappa. Ju Uclal HembS

Ganesh Rain» aged about
65 years, s/o. Shrl Lalchand,
R/o. 3/6, Ushaganj, Indore (M.P.). ... Applicant

(By Advocate - shrl s. Nagu)

Versus

1. Union of India,
through the Secretary,
Ministry of Defence,
Government of India,
South Block, New Delhi.

2. Chief Engineer, Central
Command, Lucknow (U.p^.).

3. Commander Wbrks Engineer
Mhow, District Indore (Ml-).

4. Garrison Engineer (MES),
Mhow Cantt (MP).

5. Principal Controller of Defence
Accounts (Pensions),
Draupadl Ghat, Allahabad (UP). ,.. Respondents

(By Advocate - shrl K.n. Pethla)

0 R L E R

By shrl G. Shanthappa, Judld al Member -

Bie applicant has sought for the following main reliefs j-

3) ^ quash the inpugned order passed by the respondents of
dis^titling the applicant to pension as void, illegal and

•■I jr e

r^pondents to forthwith release the pension tothe pplicant with retrospective effect alongwith arrears of
r^i^o? iftor aion^ith penal interest at the
withholding.^ delayed payment and unjustified:
to dix^t the respondents to take appropriate steps such as^^iplinary action a^inst the erri^ officis/SpioyeL L
A t ^event recurrence of such gross and blatant violationof funaamentai ri^ts or retired employees. violation
to impose heavy cost on the respondents for unnecessarilv

2. While arguing the case the applicant has requested

Jl)

im

iv)
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... ^ sube Tribunal/to delete^ara U1 of para 8 I.e. relief
9  < vdildi Is regarding to take appropriate steps suob

as disciplinary action against the erring officers/employ-
.0 as to prevent recurrence of such gross and blatant

violation of fundamental rights of retired employees.
Accordingly the applicant has been permitted to withdraw
the said relief.

3. The case of the applicant Is that the applicant Jolne.
the services In Military Engineering Service as a sub-
Overseer on permanent and substantive basis on 26.08.1964.
He was absorbed In the regular establishment on 30.11.1964,
After completion of 17 years of service In mes the aopllcai
was selected for the post of Junior Engineer In ONOC (oil
and natural Gas Commission). He was relieved from MES with
a specific request for retention of his lien In MES for a
period of one year. The said selection was made on 24.4.81.
The applicant had submitted his resignation to the autho
rities of MES on 24.04.1981. subject to approval of lien
by the Chief Engineer. The applicant was appointed as Junlo
Engineer In oNGC on 16.05.1981. Thereafter the applicant
sought to return to Mws as the oHGC refused to count the
services rendered by him In the MES and for which a Civil
suit was filed by the applicant which was transferred to
the Jabalpur Bench of the Central Administrative Tribunal
and was registered as TA No. 26/1988. This Tribunal finally
held that the applicant could not claim seniority for the
original post of sub overseer. Thus the judgment of the
Tribunal became final as none sought to challenge It.

4. subsequently the applicant has filed OA Ho. 304/1992
Challenging the refusal of the MVS to grant pro-rata
pension for the 17 years of service rendered by the
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spplloant superannuated as Assistant
ifenglneer from ONOC after completing more than u years of
service. Ho pension was payable as none was admissible for
ONOC service. The said oa Ho. 304/1992 was finally dispo
sed of with a finding that the resignation of the applicant
from HES was a technical one and not a simple plain
resignation and the fact of resignation being technical
Is further bolstered with the fact that the Jabalpur Bench
of the Tribunal In TA Ho. 26/1988 had held that the lien
of the applicant was retained. The observation made In the
said order Is based on records, since the respondents did
not conqply with the said order of this Tribunal In OA Ho.

304/1992 passed by the Ahmedabad Bench, the applicant had
filed a contempt peUUon Ho. 56/1999 before the Ahmedabad
Bench. The said order of the contempt peUtlon was chall
enged before the Hon'ble supreme Court In civil Appeal
»o. 1458/2002. The Hon'ble supreme Court was pleased to
dispose of the said appeal without expressing any view on
merits of the lii?,ugned decision taken by the respondents.

5. The case of the applicant Is that the respondents hav
not considered for grant of pension vide Rule 49 of ccs
(pension) Rules. 1972 In Clause 2(b). ,d»re It Is specifi
cally provided that so long as qualifying service of a
Government servant Is 10 years or more and he shall be
entitled to pension proportionate to the number of years a
qualifying service subject to a minimum of Rs. 1275/-
per month (unrevlsed). The decision taken by the responden
ts Is not In accordance with the provisions of Rule 26(2).
70(1) and 37 of the CCS (Pension) Rules. 1972. Hence the
applicant Is entlUed for direction to the respondents for
grant of pension with effect fro. 25.04.1981.
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6- Per eoatra the respondents have filed their reply
contending that the s.rvioes of the applicant has been
considered and the spplieant is not entitled for pension
since he has not completed 20 years of qualifying service
Since the applicant was not holding the substantive post,
the contention has been refused because the applicant has
rendered less than 17 years of service in the There-
fore he is not entitle for pension, but he is only entitl,
for gratuity amount of Rs. 3.861/- which has already been
credited to his account in Bank vide Annexure R-l. dated
17.10,2000. The said amount has been paid by complying
the order of the CAT Ahmedabad Bench in OA Ho. 304/1992.
The respondents in their reply contended that as per Rule
4S.A of the ccs (Pension) Rules. 1972 a person is entitled
only for the pensionery benefits, if he has completed 20
years of qualifying service. Admittedly the said provision
of Rule 48.A of CCS (Pension) Rules. 1972 is not applicabl,
to the facts of this case. The respondents have relied on
the judgment of the Hbn-ble supreme Court in the case of
union of India and others Versus Dr. Vijayapurapu subbaya-
«ma reported in AIR 2000 sc 3113. wherein the Hon-ble
supreme Court held that^the length of service for entitle
ment of pro-rata pension/with effect from 01.01.1986. The
relevant para of the said judgment are extracted below ,

MA

In the p^TOt owe is thaton 13.11.1980 and under the 5!)® '®»Pondents retired
employee who has put iS lels thSnT 'f""
qualifying servic? was y®®"qualifying serviei was years of
At that point of tlni*» ®liglble to earn pensiononly twe??e ̂ ^s^gSa^i?^?P°'"'®''^''®'^ Pnt in
was not entitled to earn the theref*
ment. The reoommendaUoL^f i'®' "^Ire-«nt. The KSr?!: o'"
were enforced with effect from ni Coramlss
requirement of quallfylna se^i^*? whereby t
reduced to ten years from twent^tro® pension w
13ti4> a.1.— _ a O'^S Tnew c^ss'^f the saidre^eudations a new olSss'^?^Lr?" * ^he saidBut the said recommendations of th^ ®®* create
re not enforced with effect tr mi? ?*^ Commission
when the respondent retired dab
01.01.1986. ?hus. the"r"c:la'^lrf!i®«®« ̂ om
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the respondent Sas not"Intltlerto°®^®*'4^^® effect.

terms and^ajn^tlons^ln revised
1967 was to proSrt the "«»oranAim dated June 16.
Central OovefnSenfsewa^= benefits ,d>lch the
absorptlOT Into the oSSfJo nnSf '^helr

trary to fair pay aSd jSstflet- '»®»°"''<3»« end con-

7. The advocate for the respondents has also relied on
the judgment of the Hon'ble HlsJ, Court of Calcutta In the
ease of The Garrison Engineer Versus Bholanath sarkar &
Ors. (CTO 1092/2001)(Division Bench Judgment), m a slmlla:
circumstances the Judgment of the CAT. Calcutta Bench was
challenged before the Hon'ble HlgJ, Court at Calcutta, The
point of law Involved In the present case and the point of
law arose In the order of CAT Calcutta Bench dated 10.4.01
In which the Hon'ble High Court of Calcutta has decided the
Issue, regarding grant of pension. Is similar. The Hon'ble
High court of Calcutta has also referred to the Jud^aent of
the Hon'ble supreme Court which Is referred above «id the
OA No. 999/1987 of the CAT Calcutta was dismissed. The
substantial question of law Involved Is whether the
applicant Is entlUed for the pension with effect from
01.01.1986 or 25e04.1981,

8. After hearing the parties at some length, we are of
the view that the Issue Involved In this case Is that
whether the applicant has qualified for the pension or
whether the applicant has rendered 20 year, of service f<
Grant of pension under Rule 49 of ccs pension) Rules.
1972. A^ttedly the applicant has rendered less than 17
years of service In the mpo. isfinr-.d—_ -
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9. The learned counsel for the anni-io=s«4. w
j  D applicant has relied onPension ̂ ule 49as ^ ^^xiea on<»7as it stood prior to i i iqqc . u • i.

^ ^ to i«l#1986 which entitlesearning of pension on oo«pletlon of a aanlnu™ qualifying servioa
Of tan years. But tUe applicant has not prohuceh any aocun,ents/
Circulars/rules which proves that at thaF oves that at the time of his joining

ONU: i.e. on 24.4a1981 the rule of qualifying service of
10 years for entitling hi„ to pension.was appiioahie in his casa.
AS their is a contr.versy regar<iing the applicability of the
rules, and ,both the sides have not been ahie to convince the
iOunal. it is found desirable to dispose of this O.A. «ith a

Erection to the applicaht to produce the rule position by
submitting a fresh representation tontation to the co.oipetent authority
end if the cospe.ent authority has any doubt about the
applicablity of the „,les in the case of the applicant they
«ay refer the matter to the nodal Ministry i.e. the Ministry of
personnel,and thereafter decide the case of the applicant,
ordered accordingly. The respondents are directed to comply
with our direcuons vithin a period of four months from the
date Of receipt of t he representation of the applicant along
"fth a copy Of this order, m the facts and circumstances of
the case, the parties are directed to hear their own costs.

•^dicial Member
Vic® CbairiTHn
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