/ CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH, JABALPUR
. T ey LT TR BENCH, JABALPUR

original applicati’n No. 106 of 2003

Jabalpur, this the 7H’ day of November, 2003

Hon'ble shri M.p. Singh, vice -‘hairman (Administrative)
Hon'ble shri G. Shanthappa, Julicial Member

Ganesh Ram, aged about
65 years, S/o. shri Lalchand,

R/o. 3/6, Ushaganj, Indore (M.£.). ees  Applicant
(By Advocate - shri s. Nagu)
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Se

Ver sus

Union of India,
through the Secretary,
Ministry of pefence,
Government of India,
South Block, New Delhi.

Chief Engineer, Central
Command, Lucknow (U.P.).
Commander Works Engineer

Mhow, District Indore (M').

Garrison Engineer (MES),
Mhow Cantt (MP).

Principal Controller of Jefence
Accounts (Pensions),

Draupadi Ghat, Allahabad (uUp). e++  Respondents

(By Advocate - Shri K.N. Pethkia)

ORTLER

By shri G. shanthappa, Judicial Member -

)

i)

iv)

The applicant has soucght for the following main reliefs g

“to quash the impugned order passed by the respondents of ‘
disentitling the applicant to pension as void, illegal and ‘,
arbitrary, '

rate of 18% per annum for its delayed payment and unjustified
withholding., :

to direct the respondents to take dppropriate steps such as

disciplinary action dq@inst the erring officers/employees so
ds to prevent recurremce of such gLoSs and blatant violation
of fundament@l rights or retired employees,

to impose heavy cost on the Tespondents for unnecessarily
dragging the applicant to the Court again by properly

- reimbursing him.

While arguing the case the @pplicant has regquesteg
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. to permit him sub
this Tribunal/to delete/para iii of para 8 {.e, relief

sought, which ig regarding to take appropriate steps such

8s disciplinary action against the erring officers/employ-
€es so as to prevent recurrence of such gross and blatant

violation of fundamental rights of retired employees.

Accordingly the applicant has been permitted to withdraw
the saig relief,

3¢ The case of the applicant is that the applicant joined
the services in Military Engineering service as a Sub-
Overseer on permanent and substantive basis on 26.08.1964.
He was absorbed in the regular establishment on 30.11.1964,
After completion of 17 Years of service in MES the applicart
was selected for the post of Junior Engineer in oNgc (oil
and Natural Gas Commission). He was relieved from MES with
a specific request for retention of his lien in MES for a
period of one year. The said selection was made on 24.4.8].
The applicant had submitteq his resignation to the autho-
rities of MES on 24.04.1981, subject to approval of lien |
by the Chief Engineer. The applicant was appointed as Junicr
Engineer in oNgc on 16.05.1981. Thereafter the applicant
sought to return to MRS ag the ONGC refused to count the |
services rendered by him in the MES and for which a civil
suit was filed by the applicant which was transferred to
the Jabalpur Bench of the Central Administrative Tribunal
and was registered as TA No. 26/1988, This Tribunal finally
held that the applicant could not claim seniority for the
original post of sub Overseer. Thus the Judgment of the
Tribunal became final as none sought to challenge it,

4. Subsequently the applicant has filed oA No. 304/1992
challenging the refusal of the Mwrg to grant pro-rata

pension for the 17 years of service rendered by the

-
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gggéégzs: in MES. The applicant superannuateq as Assistant
ngineer from oNge after Completing more than 14 years of
service. No pension was payable as none was admissible for
ONGC service. The saig OA No. 304/1992 was finally dispo~
sed of with a finding that the resignation of the applicant
from MES was a technical one and not a simple plain
resignation and the fact of resignation being technical
ls further bolstered with the fact that the Jabalpur Bench
of the Tribunal in Ta No. 26/1988 had held that the lien
of the applicant was retained. The observation made in the
sald order is based on records. Since the respondents dig
not comply with the saig order of this Tribunal in oA No.
304/1992 passed by the Ahmedabad Bench, the applicant had
filed a contempt petition No. 56/1999 before the Ahmedabad
Bench. The said order of the contempt petition was chall=-
enged before the Hon'ble Supreme Court in civil Appeal
No. 1458/2002. The Hon'ble Supreme Court was pleased to
dispose of the saigd appeal without expressing any view on

merits of the impugned decision taken by the respondents.

S« The case of the applicant is that the respondents hawve
not considered for grant of pension vide Rule 49 of cCs
(Pension) Rules, 1972 in Clause 2(b), where it ig specifi-
cally provided that so long as qualifying service of a
Government servant is 10 years or more and he shall be
entitled to pension pProportionate to the number of years of
qualifying service subject to a minimum of Rs. 1275/-

per month (unrevised). The decision tazken by the responden+
ts is not in accordance with the pProvisions of Rule 26(2),
70(1) and 37 of the ccs (Pension) Rules, 1972, Hence the
applicant is entit]ed for direction to the respondents for
grant of pension with effect from 25,04.1981,
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6. Per contra the respondents have filed their reply
contending that the‘services of the applicant hag been
considered and the applicant is not entitled for pension
since he has not Completed 20 years of Qualifying service.
Since the applicant was not holding the substantive post;
the contention has been refused because the applicant hasg
rendered less than 17 Years of service in the Mpg. Theref
fore he is not entitle for pension, but he ig only entitle
for gratuity amount of Rgs. 3,861/~ which has already been
credited to his account in Bank vide Annexure R-1, dated
17.10.2000. The saiq amount has been paig by complying
the order of the car Ahmedabad Bench in oa No. 304/1992.
The respondents in their reply contended that as per Rule
48-a of the ccs (Pension) Rules, 1972 a person is entitleq
only for the pensionery benefits, if he has completed 20
years of qualifying service. Admittedly the saig provision
of Rule 48-2 of ccs (Pension) Rules, 1972 is not applicab.'_le
to the facts of this cage. The respondents have relied on
the judgment of the Hon'ble Supreme Court in the case of
Union of India ana others versus pr. Vijayapurapu Subbaya«
mma reported in AIR 2000 sc 3113, wherein the Hon'ble
Supreme Court held that the length of service for entitle~
ment of pro-rata pensioéZHith effect from 01.01.1986. The
relevant paras of the sald judgment are extracted below ;

“8. Applying the aforesaig principles what we fing
in the present cage 1s that the respondents retiregd
1

At that point of time the respondent hag put in

only twelve years of qualifying service and, thereforq
Was not entitled to earn the pension on her retire-
ment. The recommendations of the Fourth Pay Commission
were enforced with effect from 01.01.1986 whereby the
requirement of Qualifying service to earn pension was
reduced to ten Years from twenty years. By the saig
TeCommendations a new class of pensioner wag Created.
But the saiqg reécommendations of the Pay Commission we-:
e not enforced with effect from 13.11.1980=-the date
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Pay Commission not being with retrospective effect,
the respondent wag ot entitled to receive pension

under the saig recommendations which came into effect
from 1.1.1986,

9.‘0..00.00.0...

.000...‘..0...0.

*The
tems and conditions in the memorandum dated June 16,

absorption into the public undertakings. Restricting
the applicability of the revised memorandum only to
those who are absorbed after the coming into force of
the saig memorandum, would be defeating the very
object and purpose of the revised memorandum and con-
trary to fair Pay and justice.

7. The advocate for the respondents has also relied on
the judgment of the Hon'ble High Court of Calcutta in the
case of The Garrison Engineer Versus Bholanath sarkar &
ors. (CcTo 1092/2001) (pivision Bench Judgment). In a similar
circumstances the Judgment of the Car, Calcutta Bench was
challenged before the Hon‘ble High Court at cCalcutta. The
point of law involved in the present case and the point og
law arose in the order of CAT Calcutta Bench dated 10.4.01
in which the Hon'ble High Court of Calcutta has decided the
issue, regarding grant of pension, is similar. The Hon'ble
High Court of Calcutta has also referred to the judgment of
the Hon'ble Supreme Court which is referred above and the
OA No. 999/1987 of the CAT Calcutta was dismissed. The
substantial question of law involved 1is whether the
applicant ig entitled for the pension with effect from
01.01.1986 or 25.04.1981,

8. After hearing the parties at some length, we are of
the view that the isgue involved in thig case is that
whether the applicant hag qualified for the rension or
whether the applicant has rendered 20 years of service for
grant of pension under Rule 49 of ccg {Pensgion) Rules,

1972. Adnittedly the applicant has rendersd less than 17
Years of service in the mpe ..« .



9, The learned counsel for the applicant has relied on
Pension Rule 49as it stoog prior to 1,1,1986 which entitles

€arning of pension on completion of a minimum Qualifying servige
of ten years, But the applicant has not produceq any documents/
circulars/rules which proves that at the time of his Jjoining

in the ONGC i,e, on 24,4,1981 the ryle Of qualifying service of

10 years for entitling him to pension,was applicable in his casé.

and if the compecent authority has any doubt about the

may refer the matter to the hodal Ministry i,e, the Ministry of
Personnel, and thereafter decide the case of the applicant,
Ordered accordingly, The respondents are directed to comply

with our directions within a period of four months from the

date of receipt of t he representation of the applicant along
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