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Q c i g i n a l  A p p l i c a t i o n  N o. 9 8  o f  2003 
w i t h  M is c .  A p p l i c a t i o n  N o. 1 9 3 /2 0 0 3

CXctlE><llf>u  ̂ t h i s  t h e  1 7 *  d ay  o f  JDtZC&flikevf 2004

t b n ' b l s  S n r i  M .P .  S i n g h ,  V ic e  C h a i rm a n  
i i D n 'b l e  S h r i  Madan M ohan , J u d i c i a l  Member

S h r i  C .N .  G o p a l a k r i s h n a n ,  a g e d  64 y e a r s .
Son  o f  S h r i  N a r a y a n a n  E z h u t n a c h a n ,  R e s i d e n t  
o f  G h e r u k u l a n g a r a  r fouse , P o o v a k k o d e ,  P*Q*
K a n n a d i ,  i & i a k k a d ,  K e r a l a  P i n - 5 7 3  7 0 1 ,
Ex-UDC o f  R e g i o n a l  M e d i c a l  R e s e a r c h  C e n t r e  
f o r  T r i b a i s  ( I n d i a n  C o u n c i l  o f  M e d ic a l  
R e s e a r c h ) ,  N ag p u r  R o a d ,  P .O *  G a r h a ,  J a b a l p u r  
(MP) P i n  4 82 0 0 3 .  . . .  A p p l i c a n t

(By a d v o c a t e  -  S h r i  M*P. S i n g h )

V e r s u s

1 .  U n ion  o f  I n d i a ,  t h r o u g h  t h e  
d s a l t h  S e c r e t a r y ,  M i n i s t r y  o f  
r f e a l t h  & F a m i ly  W e l f a r e ,  G o v e rn m e n t  
o f  I n d i a ,  N irm an  f l i^ w an ,
New D e l h i  -  1 1 0 0 1 1 .

2 .  T n e  D i r e c t o r  G e n e r a l ,  I n d i a n  C o u n c i l  
o f  M e d i c a l  R e s e a r c n ,  A n s a r i  N a g a r ,
P o s t  Box 4 9 1 1 ,  New D e l h i - 1 1 0  0 2 9 .

3 .  T h e  D i r e c t o r ,  R e g i o n a l  M e d ic a l  R e s e a r c h  
C e n t r e  f o r  T r i b a l  ̂  ( I n d i a n  C o u n c i l  o f  
M e d i c a l  R e s e a r c n ) ,  N a g p u r  R o a d ,  P # 0 .
G a r n a ,  J a b a l p u r  (M P)- 4 8 2 0 0 3 .  . . .  R e s p o n d e n t s

(By A d v o c a t e  -  S h r i  A .  A d n i k a r i  on b e h a l f  o f  r e s p o n d e n t s  N o s .
2 6c 3 )

O R  P E R

By Madan M ohan, J u d i c i a l  Member -

By f i l i n g  t h i s  O r i g i n a l  A p p l i c a t i o n  t h e  a p p l i c a n t  h i s

c l a i m e d  t h e  f o l l o w i n g  m a in  r e l i e f s  ;

“ ( b )  t o  q u a s h  a n d  s e t  a s i d e  t h e  im p u g n e d  r e t i r e m e n t
o r d e r  a n d  r e i n s t a t e  t h e  a p p l i c a n t  i n  t h e  s e r v i c e  f r o m  
1 . 7 . 1 9 9 4 ,

( c )  t o  i s s u e  a  w r i t  i n  t h e  n a t u r e  o f  command o r  a n y
o t h e r  a p p r o p r i a t e  w r i t ,  o r d e r  o r  d i r e c t i o n s ,  d i r e c t i n g  t h e  
r e s p o n d e n t s  t o

( i )  c o n s i d e r  t h e  c a s e  o f  t h e  a p p l i c a n t  i n  t h e  
r i g h t  p r o s p e c t i v e  f o r  a l t e r a t i o n / c h a n g e  o f  d a t e  o f  
b i r t n  a s  8 . 5 . 1 9 3 9  a s  p e r  G e n e r a l  F i n a n c i a l  R u l e s ,  
r u l e  8 0 ( 3 ) ,

( i i )  c o n s i d e r  t h e  c a s e  o f  t n e  a p p l i c a n t  i n  r i g h t  
p r o s p e c t i v e  a n d  g r a n t  h im  a l l  c o n s e q u e n t i a l  b e n e ­
f i t s  s u c h  a s  pay  a n d  a l l o w a n c e s ,  p r o m o t i o n s ,  
i n c r e m e n t s ,  f i x a t i o n  o f  pay  w ef  1 . 1 . 1 9 9 6  b a s e d  on 
t n e  r e p o r t  o t  V C e n t r a l  £ny  C o m m is s io n  a n d  a p p r o v a l
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amendment of date of bixth  in service record? subraitted to the 

respcmdents. During tl^ audit of accounts held in July, 1994 

the audit officer had raised  an objection on the applicant's 

service book that, the change of <^te ot b irth  from 15 .6 .1936  

to  8 .5 .1 9 39  was incorrect. According to the audit authority,

<xa. re-eraplqyment in the c iv il  department the appiijcant*s diSLte 

o£ birth  ought to be 15 .6 .1936  as per his school certificate 

and ^s such he should have retired from service on 3 0 .6 .1 9 9 4 . 

jACidentaiiy, no such observation was made by the previous

auAit for 1992-93 held in July, 1993 although the service
f

records of the applicant was specifically checked by the 

previous audit for 1992-93. The audit objection in question 

was raised e» 27 .7 .1994  and on the same day the Director,

RHRCT, Jabalpur summoned the applicant and informed him in the 

presence of the audit c»£ficer thfiLt the matter can be referred 

to the Director General, iQ m , New Delhi for decisicxi/orders, 

provided the applicant is w illing  to give an undertaking to 

the effect th^t the decisi<m of the Director General w ill be 

acceptable to him and in case it goes against interests, 

he w ill  refund the pay and allowances, medical claims, etc. 

which i s '. '  paid to him for the period beycxid 3 0 .6 .1 9 9 4 .

The applicant ted ftls&:ire<jaested to regular is fe.his "Servi 

frQ m .a .'7^1994lto :il .ll .l994  which has been n u llified  vide the 

impugned retirement order. The retirement order v̂ as issued on

11 .11 .1994  which was to  be ^ f e c t iv e  from 3 0 .6 .1 9 9 4 . The 

applicant had handed over his charges to the nominated clerk aa

14 .1 1 .1 9 9 4 . The applicant after <juitting RMRCT service on

11 .11 .1994 was employed as UDC purely on temporary ad-hoc basis 

and on consolidated pay scaie from 3 .1 .1 9 9 5  t i l l  30 .11 .1997  as 

a project employee under Malaria R e s ^r c h  Centre, Delhi, under 

IGMR, New Delhi with their S &  T Jtoject at F ie ld  Station, 

jabaipur. Thus from 9 .10 .1986  to 30 .11 .199 7  except for a saaail 

break from 12 .11 .1994  to 2 .1 .1 9 9 5  the applicant had been 

practically serving u n d ^  respondent Ho. 2 in the same post of
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UDu but on different pay scales. The applicant 's resigna­

tion was accepted by (ICM&) Delhi vide letter dated 

2 7 .2 .1 9 9 8 .

3 . H^ard the learned counsel for the parties and perused 

the records carefully.

I
4 .  The learned counself or the respondaats raised the

of lim itation, wherein he has stated 
preliminary argument/.thpit the applicant served in the indian

Array from 8 .5 .1954  to 30 .9 .1 986  and in the light of the

decision of the Aria/ authorities during his lengti:^ Arrny

service of 32 years and four months his d^te of birth was

considered as 8 .5 .1 9 3 9 . Subsequently^ after retirement from

military service the applicant wag re-employed in the

department of the respondents on 9 .1 0 .1 9 8 6 . At that time he

produced the certificate of SSIC as proof of age in which

his date of b irth  was mentioned as 1 5 .6 .1 9 3 6 . The applicant

had not produced any document regarding his date of birth

before the Arii^ aiuthorities. The d^^te of birth  of the

applicant by the Araoy authorities was caaisidered on the

basis of length of service in the Arony. The applicant

retired  from the present service by the respaadents on

3 0 .6 .1 9 9 4 . ife has f ile d  this present Qik challenging the

impugned order passed in the year 1994 i . e .  after about 9

years of his retirement. The applicant produced the SSLC

certificate before the present respondents in proof of his

educational qualification and based on the date of birth

recorded in  the same as 15 .6 .1936 , ther.applicant moved the

application for amendment in his date of birth  as 8 .5 .1 9 39

as recorded in the records of the Arm/. This application of

the applicant submitted before the present respondents for

change of date of b irth  is against his own document i . e .

SSLC certificate , which is submitted before the respondents.

The learned counsel for the respondents further argued that



the applicant has not produced any documents regarding liis date of birth 

as 8.5.1939 before the Army authorities, while he could have produced 

this document before the said authorities. Thus this Original Application 

is hable to be dismissed on the ground of limitation only.

5. The learned counsel for the apphcant argued that the appUcant has 

moved a MA No. 193/2003 for condonation of delay, which is submitted 

with the affidavit of the apphcant and in which it is mentioned by the 

applicant that the applicant has submitted his representation to the 

respondents on 11.11.1994 immediately when he received the impugned 

retirement order. He requested to review and reconsider his case keeping 

in view the rules applicable to re-employed ex-servicemen. Even after his 

premature retirement, the applicant continued to work under RMRCT, 

Jabalpur as a fresh re-employee till 11.11.1994 and later with Malaria 

Research Centre, as a project employee on temporary adhoc basis on 

consolidated monthly pay scale from 3.1.1995 to 30.11.1997. Inspite of 

timely reminders, the applicant was not heard by the respondents 

regarding cancellation of the disputed retirement order. The last reminder 

of the apphcant was sent on 23.12.2002. It was also not considered.

6. So far as the apphcation for condonation of delay is concerned we 

find that the applicant continuously moved representations to the 

respondents as he sent his last reminder on 23.12.2002. This was also not 

considered by the respondents. Thereafter, he has filed the present OA on

11.2.2003 i.e. within the limitation. Considering all the facts mentioned 

by both the parties on MA, the Misc. Application No. 193/2003 is 

allowed and the delay: is condoned.

7. As regards the merits of the case the learned counsel for the 

applicant argued that he joined the Army service on 8.05.1954 in the age 

of 15 years as a Sapper Boy and retired from their on 30.9.1986. His age 

was recorded in the Army records as 8.5.1939 on the basis of the length 

of his service of 32 years and 4 tjAonths. He was allowed for military
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pension, gratuity etc. After his retirement from the Army service he 

joined the department of the respondents on 9.10.1986. At the time of re­

employment he had produced tlie SSLC certificate in proof of his 

educational qualification and on which his date o f birth was mentioned as

15.6.1936. This was recorded in the service book of the applicant. The 

audit team did not made any observations for the year 1992-93 but 

subsequently in July 1994 the audit officers raised the objections on the 

applicant’s service book about the change o f date of birth from 15.6.1936 

to 8.5,1939 as there can be no two date o f births. The applicant’s date of 

birth was actually 8.5.1939 according to the Army records. The action of 

the respondents is against the law.

8. In reply the learned counsel for the respondents argued that the 

date of birth of the apphcant was recorded in the Army records according 

to his own contention only on the basis of his length o f service of 32 

years and 4 months, as 8.5.1939. He did not produce any document 

regarding proof of his date of birth before the Army authorities. The 

applicant on his re-employment with the department of the respondents 

as UDC himself filed the SSLC certificate in which his date o f birth was 

recorded as 15.6.1936. It is his ovra admission about the date of birth, 

which is supported by his own document. He did not correct the same 

within 5 years from 9.10.1986 and also had not made any effort in this 

regard. Now the applicant cannot take the benefit of the fact that the audit 

of 1992-93 coxild not make any observations about the date of birth of the 

apphcant. According to the Government of India pohcy the date of birth 

should have been corrected within a period of 5 years from the date of 

joining into the service. The applicant files this Original Apphcation after 

his retirement, wherein he is seeking correction of his date of birth, which 

is not permissible under the rules and law, and hence, this Original 

Application is liable to be dismissed.

* 6  *
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9. After hearing the learned counsel for the parties and on carefiil 

perusal of the records, we find that the apphcant had joined the Army 

Service in the age of 15 years on 8.5.1954 and he was retired from their 

on 30.9.1986 and his date o f birth was recorded in the Army records as

8.5.1939 according to the length of Ms Army service i.e. of 32 years and 

4 months. He did not produce any documentary proof in support of his 

date of birth before the Army headquarters. At the initial stage of Ms 

appointment in Army he joined as a Sapper Boy. After Ms retirement 

from the Army service the applicant joined as UDC with effect from

9.10.1986 in the office of the respondents. At the time of Ms re­

engagement he has produced the certificate of SSLC in proof of Ms 

educational qualification and age and in wMch Ms date of birth is 

recorded as 15.6.1936. TMs age has been recorded in the service book of 

the apphcant with the respondents. The argument advanced by the 

apphcant that earlier the audit teams of 1992-93 could not observe about 

the question of Ms date of birtti and subsequent audit team of 1994 raised 

tMs objection about Ms date of birth, has no force, as the subsequent 

audit team had detected the discrepancy of the date of birth of the 

apphcant and corrected the same as 15.6.1936. According to the own 

admission of the apphcant he did not file any documentary proof of age 

before the Army authorities at the time o f Ms joining till Ms retirement 

from there. The date of birth of the applicant on Ms re-engagement was 

recorded as 15.6.1936 on the basis of Ms own SSLC certificate, which 

was produced by the applicant. TMs document is produced by the 

apphcant himself in support of Ms age and educational qualification. The 

apphcant cannot deny tMs document. Thus the respondents have rightly 

retired the apphcant with effect from 30* June, 1994 vide order dated

11.11.1994 on the basis of Ms date o f birth as recorded in the service 

book as 15.6.1936.

10. Considermg all the facts and circumstances of the case we are of 

the opimon that the apphcant has failed to prove Ms case and tMs
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Original Application is liable to be dismissed as having no merits. 

Accordingly, this Original Apphcation is dismissed. No costs.

(Madan Moh^n) (M.P. Singh)
Judicial Memlber Vice Chairman
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