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O R D E R

a.v Madan Mohan, J u d ic ia l  Mentoer -

By f i l i n g  t h i s  O r ig in a l A p p lic a t io n  th e  a p p lic a n ts

have claim ed th e  fo llo w in g  main r e l i e f s  *

" ( i i )  t o  s e t  a s id e  the order dated 22 /23rd  
Septem ber, 2004 r e je c t in g  th e  r e p r e se n ta t io n  and t h i  
impugned a c t io n /s e le c t io n  held  o f  Law A s s is ta n t ,  
which runs co n tra ry  t o  th e  e x te n t  o f  r u le s  and law,

( i i i )  t o  command the resp on d en ts t o  t r e a t  the  
a p p lic a n t No. 1 & 2 a s R egular Law A s s is ta n t  from 
th e  d ate  o f  t h e ir  appointm ent a s  adhoc Law A s s is ta n t ,

( iv )  d ir e c t  the respondents t o  r e g u la r iz e  the  
a p p lic a n ts  a s  Law A s s is ta n t ,

(v) t r e a t  the a p p lica n t No. 1 & 2 a s  Law 
A s s is ta n t  from the d ate  o f  t h e ir  i n i t i a l  promotion  
as o f f i c i a t i n g  LA w ith  a l l  c o n seq u en tia l b e n e f i t s /

2 . The b r ie f  f a c t s  o f  the ca se  are th a t  th e  a p p lic a n ts  

are p r e se n t ly  working in  th e  resp on d en ts Departm ent on 

t h e ir  r e sp e c t iv e  p o s t . The a p p lic a n ts  Nos. 1 and 2 are  

w orking as O f f ic ia t in g  Law A s s is ta n ts  w .e . f .  26th  June,

2003. The performance o f  th e  a p p lic a n ts  were found t o  be

s a t i s f a c t o r y  and a t  no p o in t o f  tim e any adverse CR w-as 

ev er  communicated. The a p p lic a n ts  were termed as o f f ic ia t in g  

and th e r e fo r e  the term  o f f i c ia t in g  should  have been delete<3 

and th e  a p p lic a n ts  should have been tr e a te d  as a reg u la r  

a p p o in tee  on th e  p o st o f  Law A s s is ta n t .  In  the s im ila r



m atter in  OA No. 557/1991 th e C a lcu tta  Bench o f th e  T ribunal

v id e  order dated 1 7 .4 .2 0 0 1  has d ir e c te d  to  t r e a t  th e  Law

A s s is t a n t  as reg u la r  employee fo r  th e  reasons s ta te d  in  the

judgm ent. The a p p lic a n ts  a ls o  p referred  r e p r e se n ta t io n  to

th e  zo n a l a u th o r i t ie s  on 2 0 .1 0 .2 0 0 3 . The a p p lic a n ts

appeared in  the w r itte n  exam ination held  on 1 4 .3 .2 0 0 4  and

d id  w e l l .  The a p p lic a n ts  were e x p ec tin g  t h e ir  su c c e s s  in

v iew  o f th e  e x c e l le n t  perform ance. The r e s u l t  o f  the w r itten

exam ination  was d ec la red  and th e name o f th e  a p p lic a n ts

d o es  n ot fig u red  in  th e l i s t  o f  q u a l if ie d  c a n d id a te s . The

w r it te n  exam ination was f u l l  o f in f ir m i t i e s ,  such a s  the

s e l e c t io n  com m ittee c o n s t itu te d  by the departm ent d oes not

c o n s i s t  o f  any law graduates# th e  q u estio n s  are  asked

from c e r ta in  A c ts , which have no reg u la r  a p p lic a t io n  in  the

R ailw ays such as Payment o f Wages A ct, Companies A ct,

P a r tn ersh ip  A ct, e t c .  and a ls o  th e  q u estio n s were asked out

o f  s y l la b u s . A ccording to  th e r u le s  an o f f ic e r  o f  th e

concerned Department who i s  a l s o  mentoer o f  th e  s e l e c t io n

Board should  s e t  th e  q u estio n  paper. Where p o s s ib le  anothfer

o f f i c e r  o f  th e  concerned departm ent who i s  a ls o  a member o f

th e  s e le c t io n  Board should  be nominated t o  e v a lu a te  th e

answer books, en su rin g  however th a t  th e  answer books are

in v a r ia b ly  ev a lu a ted  by th e  merttoer o f f ic e r  b e lo n g in g  t o  the

Departm ent fo r  which the s e l e c t io n  i s  h e ld . The q u estio n

paper was not s e t  up by the person o f  concerned departm ent

nor th e  answers were eva lu a ted  by the o f f ic e r s  o f  th e

concerned departm ent. The q u estio n  paper was s e t  up b y  a

person  who had no knowledge about the requirem ent o f legcLl 
S im ila r ly  p laced  Law A s s t t s .  l ik e  

D ep a rtm en t./th e  a p p lic a n ts  p referred  an QA No. 1484/1999

b e fo r e  th e  C a lcu tta  Bench o f the T ribunal and th e y  were

granted  the r e l i e f s .  The a p p lic a n ts  a ls o  p referred  an QA

No. 726/2004 befcre t h i s  Tribunal and i t  was decid ed  a t  the

ad m ission  s ta g e  i t s e l f  on 3 .9 .2 0 0 4  d ir e c t in g  th e  respon-



„ d e n ts  to  d ec id e  th e  r e p r e se n ta t io n  o f  th e  applicants. The 

r e p r e se n ta t io n  o f  th e  a p p lic a n ts  was r e je c te d  by th e  

resp on d en ts v id e  order dated 2 2 /2 3 .9 .2 0 0 4  (Annesure A - l ) .

The s e le c t io n  was f u l l y  o f i r r e g u l a r i t i e s ,  i l l e g a l i t i e s  and 

in f i r m i t i e s .  Apart from the rea so n s s ta te d  above the  

p re-prom otional tr a in in g  fo r  SC/ST ca n d id a tes  was n o t given.! 

F e e lin g  aggrieved  w ith  th e  a c t io n  o f  the resp on d en ts, the  

a p p lic a n ts  have f i l e d  th e  p resen t O r ig in a l A p p lic a t io n .

3 . Heard th e  learned  cou n sel fo r  th e  p a r t ie s  and 

c a r e f u l ly  perused th e  p lea d in g s and reco rd s.

4 . I t  i s  argued on b e h a lf  o f  th e  a p p lic a n ts  th a t  the  

a p p lic a n ts  have p re ferred  the r e p r e se n ta t io n s  t o  th e  zo n a l| 

a u th o r ity  on 2 0 .1 0 .2 0 0 3  (Annexure &-5) r e q u e stin g  t o  t r e a t  j 

them as Law A s s is ta n t  in  th e  r eg u la r  c a p a c ity  w ith o u t  

com p ellin g  them to  undergo the fr e sh  s e l e c t io n .  But i t  was
i

n o t con sid ered  by th e  resp on d en ts. The a p p lic a n ts  appeared
i

in  th e  w r it te n  exam ination  conducted by the respondents  

on 1 4 .3 .2 0 0 4  and accord in g  t o  t h e ir  performance th e y  were 

e x p e c tin g  su ccess  in  th e  sa id  exam ination . T heir narass were 

n o t mentioned in  th e  l i s t  o f  q u a l if ie d  c a n d id a te s . The j

resp on d en ts have conducted th e  s a id  w r itte n  exam ination  |

w ith  many in f ir m i t i e s .  He fu r th er  argued th a t  th e  a p p l ic a n t*  

had come t o  know th a t  none o f  th e  members o f the s e le c t io n  

com m ittee were of th e  le g a l  departm ent o f  th e  R a ilw ays, 

w h ile  i t  was a mandatory requirem ent under th e  r u le s .  The 

a p p lic a n ts  had f i l e d  an QA No. 726/2004 b e fo r e  t h i s  

T ribunal and th e  T ribunal v id e  i t s  order dated 3 .9 .2 0 0 4  

d ir e c te d  the respondents to  co n sid er  and d ec id e  th e  !

r e p r e se n ta t io n  o f th e  a p p lic a n ts . T his r e p r e se n ta t io n  o f  

th e  a p p lic a n ts  was r e je c te d  by th e  impugned order dated  

2 2 /2 3 .9 .2 0 0 4  (Annexure A - l ) .  The respondents have not 

con sid ered  th e  p o in ts  r a is e d  by th e a p p lic a n ts  in  th e ir



r e p r e se n ta t io n  w h ile  d ec id in g  the same. Hence, the  

a p p lic a n ts  are l e g a l ly  e n t i t l e d  fo r  the r e l i e f s  cla im ed  by. 

them.

5 . I*  rep ly  th e  learned  cou n sel fo r  th e  respondents argued
i

th a t  the a c ir c u la r  dated 2 8 .10 .2003  was is su e d  c a l l in g  t h i  

w il l in g  can d id ates fo r  f i l l i n g  up th e  5 p o s ts  o f Law 

A s s is ta n t  in  th e  s c a le  of Rs. 6 5 0 0 -1 0 5 0 0 /- a g a in s t  the  

departm ental q u ota . 35 e l i g i b l e  ca n d id a tes  in c lu d in g  the  

a p p lic a n ts  were c a l le d  to  a tten d  w r itte n  exam ination  t o  be
!

h e ld  on 1 4 .3 .2 0 0 4  and th e ir  names are  appearing a t  s e r ia l  

No. 35, 12 and 19 . The a p p lic a n ts  have accepted  the fa c t  ! 

th a t th ey  d id  w e ll in  the sa id  w r itte n  exam ination and were 

ex p e c tin g  th e ir  su c c e s s  in  view  o f t h e ir  e x c e l le n t  p er fo r ­

mance. The a p p lic a n ts  should have ra ise d  th e  a lle g e d  

i r r e g u la r i t i e s  or in f ir m it ie s  in  s e t t in g  q u estio n  papers j 

e t c .  b e fo re  appearing in  the a fo r e sa id  exam ination  or soonj 

a f t e r  th e  w r itte n  exam ination , whereas they  have f i l e d  the
j

p r e se n t Ok on 4 .1 0 ,2 0 0 4 . The p osts o f  Law A s s is ta n t  to  the j  

e x te n t  o f 66 2/3% are required t o  b e  f i l l e d  up by d ep art- \!
m ental s e l e c t io n .  The s e le c t io n  mentioned in  th e  para 131 j 

i s  th a t i t  j
o f IREM 1989/should  be held by a p o s i t iv e  a c t  o f  s e le c t io n

i
which c o n s is t  o f a w r itte n  t e s t  and v iva  voce t e s t .  In every  

c a se  the v iv a  voce i s  a must in  term s of Para 215 o f Chapter

I I  S ection -B  o f IREM 1989 e d it io n .  The a p p lic a n ts  could  not
i

q u a lify  the w r itte n  exam ination and thus accord ing to  the  

p r in c ip le s  la id  down by the H on'ble Supreme Court now the . 

a p p lic a n ts  cannot q u estio n  the v a l id i t y  o f th e  ex a m in a tio n ; 

conducted by the respondents a f t e r  f a i l i n g  in  th e  same. The 

p o st  o f Law A s s is ta n t  i s  a n on -gazetted  p o s t .  Our a tte n t io n  

i s  drawn towards para 218 (a) & (c) o f th e  IREM by the  

r e s p o n d e n ts .  The p r o v is io n s  of th e se  paras are du ly  

fo llo w ed  by the resp on d en ts. They a ls o  argued th a t  there i s  

no le g a l  Department in  th e  R ailw ays and in  the Railways



/

\

j

th e r e  i s  on ly  Legal c e l l .  The arguments of the a p p lic a n ts  I 

th a t the q u estio n  paper prepared fo r  the w r itte n  examination: 

was". out o f sy lla b u s  and th e q u e stio n s  were ir r e le v a n t  as 

th e se  were asfeed from th e  A cts which are not a p p lic a b le  in
I

th e  Railway a d m in is tra tio n , i s  a l s o  wrong. The q u estio n  

papers were s e t  up accord ing to  th e  re lev a n t p r o v is io n s .  The, 

respondents have passed  a speak ing, reasoned and d e ta i le d
I

order on 2 2 /2 3 .9 .2 0 0 4  (Annexure A - l )  in  com pliance w ith  the  

order of th e  T ribunal dated 726 o f 2004 dated 3 .9 .2 0 0 4 . I t  

i s  not c o r r e c t  t o  say  th a t the a p p lic a n ts  No s .  1 .& 2 are  

working as o f f i c i a t i n g  Law A s s is t a n t .  The a p p lic a n ts  are  

not a ls o  working as Adhoc Law A s s is t a n t .  Even th e  adhoc Law 1 

A s s is ta n ts  a ls o  cannot c la im  r e g u la r is a t io n  w ith ou t going j 

th e  p o s i t iv e  a c t o f s e le c t io n  p ro cess  as per r u le s  and law . 

There i s  no ru le  th a t s e le c t io n  com m ittee fo r  Law A ss is ta n t  

s e le c t io n  should in c lu d e  Law g ra d u a tes . However, due care

was taken w h ile  form ing the com m ittee t o  in c lu d e  2 JA grade 

o f f i c e r s  of the cad re c o n tr o l l in g  department one t o  s e t  the* 

q u e st io n  paper and th e  o th er  t o  e v a lu a te . The th ir d  member 

was a JAG o f f i c e r  o f  th e  Personnel Departm ent. Even though 

as per r u le s  the P ersonnel O ff ic e r  can be one grade low er, i 

c o n s id e r in g  the s e n s i t i v e  nature o f the s e l e c t io n ,  i t  was 

ensured th a t the Personnel Branch O ffic e r  i s  a se n io r  JA 

grade o f f i c e r .  Though th e  s e l e c t io n  com m ittee members do not 

have a formal law d egree , th e ir  p r o fe s s io n a l ex p er ien ce  i 

of Railway working, in c lu d in g  d e a lin g  w ith  cou rt c a s e s  and 

v a r io u s  law s, and tr a in in g  a t Railway S ta f f  C o lle g e  where 

le g a l  papers are  a part of th e  curriculum , ensured th a t th£  

s e le c t io n  ca w n ittee  members were f u l l y  com petent to  conduct

th e  s e l e c t io n .  The sy lla b u s  was c ir c u la te d  t o  en a b le  the j
!

ca n d id a tes  to  prepare fo r  th e exam in ation . C ir c u la t io n  o f  

sy lla b u s  does not mean th a t q u e s t io n s  w i l l  be asked from 

each and every a sp e c t o f the s y l la b u s .  As lon g  a s q u estio n s

asked broadly confirm  to  the sy lla b u s  c ir c u la te d , examinees

« . ______
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cannot contend th a t th e  q u estio n s should have been rep resen t  

ted to  a p a r t ic u la r  s e c t io n  o f th e  s y l la b u s . The resp on d en ts  

have n e ith e r  committed any i l l e g a l i t y  or ir r e g u la r it y  in  

t h e ir  a c t io n . Hence, th e  Gfc d e serv es  t o  be d ism is se d .

6 . A fter  hearin g  th e  learned co u n se l fo r  th e  p a r t ie s  and 

on c a r e fu l p eru sa l o f the p lea d in g s and reco rd s, we fin d  th iit  

th e  a p p lic a n ts  have mentioned in  paragraph 4 .6  o f t h e ir  Ok 

th a t  they have appeared in  the w r itte n  exam ination  which 

was held  on 1 4 .3 .2 0 0 4  and they  did w e ll and were ex p ec tin g  

fo r  su c c e ss  in  view  o f th e ir  e x c e l le n t  perform ance. But whenI!
th e  r e s u lt  o f th e  w r itte n  exam ination  was d ec la red  t h e ir  

names d id  not f ig u r e  in  th e  l i s t  o f q u a lif ie d  c a n d id a te s , !
I

as. they"CoulS"not q u a l ify  in  th e  w r itte n  exam in ation . Hencej 

now th ey  cannot r a is e  th e  ir r e g u la r i t i e s  or in f ir m i t i e s  in

th e  w r itte n  exam ination  a f t e r  f a i l i n g  in  th e  same. We have 

perused th e  judgment o f th e  Hon*ble Supreme Court in  the

c a se  of Union o f  Ind ia  & Anr. V s. N. Chandrasekharan & Ors.j... ..............- r ■ — j

(1998) 3 SCC 694. In t h i s  judgment the Hon'ble Supreme Court 

has held  th a t " S e le c tio n  procedure made known t o  the  

can d id ate  b efo re  s e le c t io n  -  U n su ccessfu l ca n d id a te , held on
■ ’ I

f a c t s ,  not e n t i t le d  t o  c h a lle n g e  i t  afterw ards'*. We have a ls o

perused paragraphs 218 (a) & (c ) o f  the IRBM which supports

th e  c o n ten tio n s  o f the resp on d en ts. As per rep ly  of th e

respondents in  th e  Railway a d m in istra tio n  th ere  i s  no le g a l

Department but th ere  i s  a le g a l  c e l l .  The-argument, advance*!'^

on b e h a lf  of th e  respondents th a t th e r e  i s  no r u le  th a t

s e le c t io n  com m ittee fo r  Law A s s is ta n t  should in c lu d e  law 
and

graduates,^how ever, they have taken  due ca re  w h ile  forming 

th e  com m ittee to  in c lu d e  2 JA grade o f f ic e r s  o f  th e  cadre
I

c o n tr o l l in g  Department, one to  s e t  th e  q u estio n  paper and th e  

o th er  to  ev a lu a te  and th e  th ird  member was a JAG o f f ic e r  o f  

th e  Personnel Departm ent seems t o  be le g a l  and j u s t i f i e d ,  j  

The argument advanced on b e h a lf  o f th e  a p p lica n ts  th at th e  j

*  6 *



q u e st io n s  were s e t  out o f sy lla b u s , seems to  be not l e g a l ly  

c o r r e c t  as th e  q u e s t io n s  can be asked from v a r io u s  A cts andl 

th ere  i s  no bar th a t such type o f q u estio n s  cannot be asked!

and a f t e r  f a i l i n g  in  th e  exam ination  had approached the  

T ribunal r a is in g  th e  ir r e g u la r i t i e s  and in f ir m i t i e s  in  .the 

sa id  w r itte n  exam in ation .

7 .  C onsidering a l l  the f a c t s  and c ircu m stan ces of the  

c a s e , we are o f  th e  considered  v iew  th a t  th e  a p p lic a n ts  have 

f a i l e d  to  prove t h e ir  ca se  and t h i s  O rig in a l A p p lica tio n  i s  

l i a b l e  to  be d ism issed  as having no m e r its . A ccord inolv- the 

same i s  d ism isse d . No c o s t s .

8 .  The R eg istry  is  d ir e c te d  to  supply  the coi

The a p p lica n ts  should have r a ise d  th e  o b je c tio n s  a g a in s t  th«b 

sa id  w r itte n  exam ination  soon.:a-ftervthe w r itte n  exam ination !

was conducted. But they appeared in  the sa id  exam ination

\ * . ! » * *  * i ' A.-i
p art i e s  1 td:-the'. concerned p a r t ie s  w h ile  is s u in g  

c o p ie s  o f t h i s  ord er .

J u d ic ia l  Member V ice  Chairman


