CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH,

JABALPUR
Original Application No 571 of 2004

Jabalpur, this the |7 day of May, 2005.

Hon’ble Mr. M P. Singh, Vice Chairman
Hon’ble Mr. Madan Mohan Judicial Member

Vmayak Prasad Sharma

S/o Shri Ram Rathi Sharma

Aged about 63 years,

Occupation — Service Retd. N.L.T.(H.S.)
Ordnance Factory School Katni,

R/o Village Belva Sursarisingh

Post- Khairahan

District — Rewa(M.P.)

Ramesh Chandra Sharma

S/o Raghuwar Prasad Sharma
Aged about 63 years

Occupation- Service

Retd. N.L.T.(H.S.) Ordnance Fy.
School, Katni, R/o H.No.89,
Naulakha, Sadar Bazar, Agra Cantt.
Agra(U .P))

Smt. Krishna Kuman Tiwari

W/o Shri Ram Gopal Tiwari

Aged about 53 years
Cccupation-Service N.L.T.(H.S.)
Ordnance Factory School Katn
R/o Quarter No.510/2, Type-11,
Sector-1, New Colony, Near G.C.F.
Central School,

Jabalpur(M.P.) Applicants

(By Advocate — Shri S.P.Tripathi)

2.

VERSUS

Union of India, through Secretary,
Minstry of Defence, New Delhi.

Chairman, DGOF,
Ordnance Factory Board,

R T ORI SIS SO SN Y



3. The General Manager,
Ordnance Factory,
Katni (M.P.) '

(By Advocate — Shri 5.A Dharmadhikar)
ORDER
By M.P. Singh, Vice Chairman -

By ﬁ]mg this Original Application the applicants have sought
the following main reliefs :- |

[~

“(1) That the senior scale (1640-2900) be granted t
applicants No.2 w.e.f 1.1.86 and applicant No.3 w.e.f.
7.7.88. :

(2) The difference of pay of both the scales 1.e. 1400-260D
and 1640-2900 be paid to applicants.

(3) The seniority of applicant No.3 be fixed in proper place
in the seniority list of senior scale.

(4)  All pensionary benefits be given to applicant No.1 and 2
granting consequential relief.

(5) Impugned orders dt. 16.2.2004 Annexure A-1 and A-2,
order dt. 17.22004 Annexure A-3, order dt. 25.9.90,

Arnexure A-6, order dt. 10.11.89 Annexure A-7, order

dt. 10.10.90 Annexure A-8 and A-9 be quashed”.

2. The bref facts of the case are that the applicants Nos.1,2 & 3

—

were initially appointed as Physical Traiming Inspector(for shor
‘PTT")(Middle), Head Master( for short ‘HM’){(Prumary School), an
Drawing Master(for short ‘DM’ }Middle) in the pay scale of Rs.425
640 w.e.f 3.3.1967, 20.7.1970 and 7.7.1976 respectively. They were
promoted as Non- Language Teacher High School(for short ‘NLT
HS ) wedf 1.12.1979, 1.4.198] and 3.4.1982 respectively, in the pay
scale of Rs. 440-750. The recommendations of the Chattopadhya
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Commission were made applicable to, the Teachers working in the
Ordnance Factory Schools vide Factory Order Part-l No.103 dated
10.3.1989 and the posts of HM and Trained Graduate Teachers( for
short ‘TGT") were equated and granted the pay scale of Rs.1400
2300. The apphcants 1 & 2 were granted the senior scale (Rs.1640

2900) w.e.f. 1.1.1986 and 1993 respectively. However, vide Factory
order dated 26.9.1989, the senior scale granted to the applicant No.]

: was withdrawn. The applicants had filed OA No. 368 of

]
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1991(Vinayak Prasad Sharma & 3 Ors. Vs. Union of India & Others)
and this Tribunal vide its order dated 17.6.1999 passed in the said O
has held that tile "Union of India in the Ministry of Railways an
‘i_')efenc:e'can;noti take two different ste%:'s in dealing with employee

placed :n'milaﬂyf".’ This order of the Tribunal was challenged before th
Hon’ble High {’Couft of Madhya Pr esh by filing Wnt Petitio
No.3245/2000. iThe Hon’ble High Cou i of M.P. vide its order dated
25.11.2002 passed in the said writ petlt
the Tribunal but granted a liberty to the| respondents to take a decistos

on maintained the decision of .

=3
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and while domg so, they will give a equate reasons as to why th
clarifications at Point Nos.5 and 10 dated 3.11.1987 should not be
made flpphcable In pursuance of the thechon of the Hon ble Hig|

o)

[77]

Court, the respondents have taken a demswn that the applicant no.2 i

L)J

not entitled for the senior scale w.e.f. ﬁ} 1.1986 and the applicant no.
18 not entltled1 for senior scale w.ef 7.7.1988. Vide order dated
17.2.2004 1t ha,s been held that the apphcant no.l is entifled for senior

scale w.e.f. 30.11.1991. Smce the resp mdents have not computed the
Service Iendered by the applicants a,; HM, PTI and DM for the
purpose of gmnt of semior scale, they “have filed thls Original

Application cla.nmng the afore-mentlon ed reliefs.

3. The respondents in their reply ﬁmve stated that the applicanis
1,2 & 3 'cizere' appointed as HI\/I(Pmnaxy School), PTI and
DM(Middle) on different dates and were subsequenﬂy promoted o
the post of NLT w.ef 30.11.1979, 1,9.12.1977 and 304.1982. Their
Service cond%jtions are governed | by the Ordnance F actory
Organisaiion(droup AB & C posts of Scholl Establishment)
Recrmiment Rg‘ules 1976 which were notified vide SRO 199/1977. As
per the said SRO the post of NI T 1s promotmnal post from
HM(Primary £ chool) PTI(Mlddle) and DM(Middle). The said rules
also provide . that a NLT shall be| eligible for senior scale gn
completion of 12 years service in the grade of NLT. The respondents
have further  submitted that in compliance of the order dated
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25.11.2002 passed by the Hon’ble High Court of Madhsra Pradesh m
Writ Peition No. 3245/2000 filed by] the department against the
judgment dated 17°6.1999 passed by t}us Tribunal m OA 368/ 1991?
the department JLSSHEd a showicause not,|1ee vide letter dated 17.2.2004
to applicant No 1 This letter was lssued to him in the hght of law and
clarification of Min. of HlﬁD Department of Educatlon dfxted
3.11.1987. Aggneved by t}I{le aforesaid show cause notice, the

applicant No. I preferred a representation dated 19. 4 2004 to the

General Manager Ordnance Factory, Knatm The same was considered

2004, Further m complianc

L4

and( rej gg,ggg ~ vide order dated 22

of the said order, the department had
. i

applicants Nos.2 and 3. According to [the respondents,, ”the Teachers

h4Y

Iso examined the cases of th

engaged in the school run by the Railway department a:nd those who
working under Ordnance Factory Board Orgamsahon are dlfferené.
The post of NLT is a promotional post from PTI, DM/HM(P) and
apphicable for |OF Board Orgmnzanonl only, whereas m the case c;f
teachers engaged by the Railway Depfirtment the post of HM(P )
DM, PTI, NLT,IGT all carrying t}‘ie same pay scale from the
beginning, as euch there is no linking T '1th Railway Organization and

the clanfication given by the M:mst:rv of HRD cannot be made
applicable for OFe Organization. @mme"fhe recrmtment rules etc. of
Teaching staff of Railway department and OF. Orgamzatmn are
different. They have further stated that the HM(P), lerfvawing Art. &
Crafts Teachef/PTI of(M/}) School in the pay scale c:)f Rs.415:640

with three years service in their respective grade were ehigible for

promotion to Language/NLT(now redesignated as TGT) in the pay
scale of Rs. 440 756. According to the respondents the difference in
the grade and pay of HM(P), Drawmg,/Art & Crafts and PTI of(M/}})
School with that of Language and NL 'I\(Now TGT) was continwng
till the ﬂnplementfxtlon of IV|CPC w.eif. 1.1.1986. In other words, the
HM(P), DI&WHIU/AH & Crafts Teachers, PTI onM/R) School were
lower in the grade and scale of pay prior to 1.1.1986. Thelr pay scale

wuated to the pay scale of TGT with effect from 1.1.1986
W ;r |
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onwards only. Therefore, equating HM (P), Drawing/ Art & Craft
Teacher and PTI of M/J School with LT/NLT (now TGT) prior to
1.1.1986 is wrong since it violates SRO 199 of 1977 and no executive
orders can supersede statutory rules. In view of these facts, the
applicants did not make out their case for grant of relief sought for in

this OA and, therefore, this OA is liable to the dismissed.

4,  Heard the learned counsel of both the parties and perused the

records carefully.

5. We find that the applicants were initially appointed as
HM/PTT/DM in the pay scale of Rs.425-640 and were subsequently
promoted to the post of NLT in the pay scale of Rs.440-750 dunng
1977 — 1982. The pay scale of HM/PTI/DM was equated with that of
the TGT w.ef 1.1.1986 on the recommendations of the
Chattopadhyava Commission. As per the recommendations of the
Chattopadhyay Commission, the TGTs were eligible for grant of
senior scale after rendering 12 vears of service. The respondents have
not counted the period of service rendered by the applicants as
HM/PTI/ DM for the purpose of counting 12 years service in the
grade of LT /NLT, for granting senior scale. The applicants had
earlier filed OA No0.368/91 and the Tribunal vide its order dated
17.6.1999 has passed the following order:-

“J(1) The order Annexure A/6 shall stand quashed. If the
respondents have a legally valid case, they are at liberty to issue
a show cause notice, obtaining remarks of the applicant na.l
and can issue fresh orders only after considering his claim |in
the light of the law laid down on the subject. In respect of
applicants No.2 & 3 the respondenis are directed to reconsider
the cases in the light of the clarifications given at points no.5 &
10 of the O.M. dated 3.11.1987. The applicants shall be
informed of the decisions taken in this respect with reference|to

yilleir;presentation at P/7 and P/8 respectively.”
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The aforesaid order of the Tribunal was challenged by the respondents
before the Hon’ble High Court of Madhya Pradesh in Writ Petition

No0.3245/2000. The Hon’ble High Court vide its order dated

25.11.2002 has passed the following order:

“6. As far as the applicant no.! is concerned, we have held

that the said direction is correct and is to be complied with.
far as other directions are concerned, we are only disposed
clarify that the Competent Authority shall take a decision

As
to
nd

while so doing will give adequate reasons why the clarifications
at point No.5 to 10 dated 3-11-1987 should not be applicable to
the applicants No.2 and 3. We may hasten to add that though
the Tribunal has observed that Union of India, in the Ministries
of Railways and Defence cannot take two different steps in

dealing with the employees placed similarly, we thin

it

appropriate to further clarify that while dealing with the cases
of the applicants No.2 and 3 the respondents No.2 and 3 would
be at liberty to point out that on what base and foundation they
make such a difference or there are any rules/ instructions

governing the service condition of the applicants”.

In pursuance of the aforesaid direction of the Hon’ble High Court, the

respondents 'have issued show cause notices to the applica

nts

indicating the grounds as to why the senior scale in the grade of TGT

cannot be granted to them by counting their service rendered by them

in the grade of HM,PTI and DM. Thf:y have stated in the show cause

notice that the posts of HM, PTI and DM were in the pay scale
Rs.425-640 and the posts of LT and NLT were in the pay scale

of
of

Rs.440-750. The HM, PTI and DM with three years regular service in

their respective grade were eligible for promotion to the posts

LT/NLT in the pay scale of Rs.440-750. This difference in the grade

of

and pay of HM,DM and PTI of M/} school with that of the LT and
NLT (now TGT) was continuing till the implementation of IVth CPC

w.e.f. 1.1.1986. In other words the HM, DM, PTI etc. were lower i
the grade and scale of pay prior to 1.1.1986. They became at par
grade and scale with those of LT &iNLT (now TGT) w.e.f.1.1.1986
onwards only. Therefore, equating HM,DM and PTI with LT/NLT

(now TGT) prior to 1.1.1986 is wrong since it violates SRO 199

m

in

of




1977 and no executive orders can supersede statutory rules.
Thereafter, the applicants had submitted their representations and the
respondents vide their order dated 22.7.2004 have rejected the
representations of the applicants on the ground that the applicants had

not brought out any new facts.

6. We find that the facts mentioned by the respondents in their
reply that in the Railways the posts of HM, DM, PT], NLT were all
carrying the same pay scale from the beginning and, therefore, their
services could be counted for the purpose of computing the period of
12 vears for granting senior scale, have not been denied by the
applicants by filing any rejoinder. The respondents have also stated in
their reply that the O.F. Board had also approached the Ministry of
HRD, Department of Education, seeking clarification with regard to
the matter raised by the applicants. In the clarification, which was
circulated vide order dated 30.3.1989 (Annexure-R-2) with regard to
the matter of fixation of pay and counting of service in respect of
those teachers, who are in a grade higher than the one to which they
were recruited aéf‘tll{e case of applicants 1,2 & 3, it was clarified that
their services in the present grade would be counted from the date of
promotion, as per normal practice. However, the respondents have
not shown us any departmental correspondence by which clarification
with regard to the counting of service of the applicants rendered by
them as HM,DM & PTI was sought by them from the Ministry of
HRD.

7. Earlier, the Tribunal has adjudicated this matter and have taken
a view that the Union of India, in the Ministries of Railways and
Defence cannot take two ditferent steps in dealing with the employees
placed similarly. However, the Hon’ble High Court of Madhya
Pradesh wide its order dated 25.11.2002 in Writ Petition
No0.3245/2000 has modified the order to the extent that the

Wnts would be at liberty to point out as to on what base and




foundation they make such a difference or there are any rules/
instructions governing the service condition of the applicants. The
respondents have now rejected the representations of the applicants on
the ground that the HM, PTI and DM after completion of three years
service were eligible for promotion to the posts of LT & NLT (now
TGT) . The present applicants were promoted to that grade prior to
1.1.1986 and the respondents are counting their service in that grade
for the purpose of granting them senior scale. Since the respondents
have now justified their action for not counting the service in the
grade of HM,DM & PTI for the purpose of grant of senior scale in the
grade of TGT as directed by the Hon’ble High Court, and particularly
on the ground that till 1.1.1986 the posts of LT and NLT were the
promotional posts for HM,DM & PTI and were governed by the
statutory rules which could not be superseded by executive
instructions, we do not find any ground to interfere with the findings
arrived at by the respondents while rejecting the representation of the

applicants.

8. In the result, for the reasons stated above, we do not find any
merit in this Original Application and accordingly the same is

dismissed, however, without any order as to costs.

(Madan Mphan) (M.P.Singh)

Judicial Member Vice Chairman
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