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th i s  th e  I 7  t h  day o f  May 2005,

K>n*ble Mr*M*P.Singh, V ice Qh&irti&n 
li3n * b le  M r.^.K .ShP^taagar, J u d ic i a l  Member

S .L .Sonkar
S /o  lA te  S h r i  :Bansi:ii Ram feonkar 
R /o  Behind Railwaja achoo l 
G te n v a ri l» n d . Near St&nkar
M andir, M anendragarh (Korea;(CG) i ip p l ic a n t

ad v o c a te  Stari B.F.Rao on beh^-lf of
S.t3r i  K -R .N air)

versus

1 .  union  o f  liadia thrcxigh 
th e  S e c re ta ry  
M in is try  of Railw ays
R a il M antra la y .  New D elh i.

2 .  Tne s e n io r  D iv is io n a l fe rsonn jsl O ff ic e r  
South  East<2rn  Railw ay
B ila sp u r ,

3 .  The S en io r D iv is io n a l O perating  Manager 
, South  Eastesrn Railway

B ila s p u r . R esponden ts .

C% ad v o ca te  S h r i  M.N#Banerjee )

O R D E R

By A .K .Sh^tnaqar, J u d ic ia l  Member

f i l i n g  t h i s  Qh, tn e  a p p l ic a n t  h^s sought th e  

fo llo w in g  r e l i ^ j f s j

( i )  D irec t th e  re sp o n d en ts  t o  r e le a s e  th e  wages of th e  
a p p l ic a n t  from 15.3 .2000 to  11.9 .2001 i . e .  fo r  
18 months #  R s .1 6 ,0 2 0 /-  per month a lo n g  w ith  i n t e r e s t  
@ laSi p .a„

2 .  The IS rief f a c t s  o f tn e  u a se  a r e  t t ^ t  th e  a p p l ic a n t  

was a p p o in te d  in  th e  Railway on 3 ;7 .1 9 5 4 . W hile working 

a s  Guard *A» a t  M anendragarn, th e  [ a p p lic a n t was m ed ica lly  

d e c a te g o r is e d  due to  h e a r t  aiitnen t|s v id e  CMS B ilasp u r 

l e t t e r  d a te d  1 5 .3 .2 0 0 0 . As per th e  p ro v is io n , an em ployee.
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a f t e r  m edical d e -c ia te g o ris a tio n  13 e n t i t l e d  t o  b e  

a p p o in te d  on an  a l t e r n a t i v e  pc>st w hich e q u iv a le n t 

t o  tn e  p o s t he was ho ld ing  a t  th e  tim e o f d e c a te g o r is a t io n ,  

R espondents v id e  t h e i r  l e t t e r  d a te d  30 .3 ,2 0 0 0  ap p o in ted  

th e  a p p l ic a n t  a s  ifead C o n tro l C le rk , B ila sp u r in  th e  

pay s c a le  o f  R s .5000-8000(v th  Ki) whereas th e  a p p l ic a n t 's  

s c a le  o f pay was Rs.5500-.9000 on th e  p o st o£ b r.f& ss  G uard, 

( ^ n e x u r e  A l ) .  He su b m itte d  an  a p p l ic a t io n  a g a in s t  h is  

lower p o s t in g .  The a p p l ic a n t  was d i r e c te d  v ide  l e t t e r  d a te d

3 1 .1 ,2 0 0 1  t o  appear b e fo re  th e  S creen ing  com m ittee on 2 ,2 ,2 0 0 1  

fo r  p ro v id in g  s u ita ^ jie  a l t e r n a t i v e  post#  (Annexxire ^ 2 ) ,

In  com pliance# th e  a p p l ic a n t  ap p eared  on 1 ,2 .2 0 0 1  b e fo re  

th e  S creen in g  Com mittee, b u t i r j s p i te  o f t h a t ,  no s u i t a b l e  

a l t e r n a t i v e  p o s t e q u iv a le n t t o  th e  p o st o f  th e  a p p l ic a n t  

was p ro v id ed  to  him. tis su b m itte d  a n o th e r  a p p i i c a t i a i  

th ro u g h  p ro p er ch an n e l t o  re sp o n d en ts  t o  a c c e p t h is  

v o lu n ta ry  r e t i r e m e n t w ith  f u l l  b e n e f i t s  on m edical g rounds. 

The re sp o n d en ts  c o n s id e re d  th e  a p p l ic a t io n  o f  th e  a p p l ic a n t  

a f t e r  6 months and  he was v o lu n ta r i ly  r e t i r e d  w ,e ,£ ,11 •9 .2 0 0 1 . 

ik :co rd ing  t o  th e  a p p l ic a n t ,  he d id  n o t jo in  th e  a l t e r n a t i v e  

jo b  a f t e r  b e in g  m ed ica lly  d e c a te g o ris e d  b ecau se  he l^ d  

S ubm itted  an  ap p ea l a g a in s t  h is  low er p o s t in g . The g r iev a n ce  

o f th e  a p p l ic a n t  i s  t t e t  he has n o t  been p a id  th e  s a la ry  

f o r  th e  p e r io d  from 15 ,3 ,2000  to  1 1 .9 ,2 0 0 1 . tfe su b m itte d  

an  a p p l ic a t io n  on 7 ,10 ,2003 (^nhexure A7> fo llo w ed  by a 

rem inder d ^ te d  2 0 ,11 ,20  03, But no a c t io n  ):^s been  ta k e n .

Hence t h i s  i s  f i l e d ,

3 ,  Learned co u n se l fo r  tn e  a p p l ic a n t  su b m itte d  t m t  tb e  

a p p li/^ a n t was p o s te d  t o  a  low er ^ t i n g  a f t e r  be ing  m ed ica lly  

d e c a te g o r is e d  by th e  re sp o n d en ts  fo r  w hich he n»de an  a p p e a l 

an d  th e  re sp o n d en ts  d i r e c te d  th e  concerned  a u th o r i ty  n o t  to  

s p a re  th e  a p p l ic a n t  fo r  resum ing du ty  on th e  p o s t o f  Head 

C o n tro l C le rk  w hich i t e e l f  p roved  t t e t  th e  a p p l ic a n t  i s
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e n t i t l e d  t o  r e c e iv e  th e  wages of th e  raediGaiiy caeca te g o r  is e d  

p e r io d  t i l l  an  a l t e r n a t i v e  apppintraent*  His a p p l ic a t io n  fo r  

v o lu n ta ry  re t ir e m e n t was a c c e p te d  w * e .f .l l .9 * 2 0 0 1  a f t e r
I'l

6 raonthP. T h e re fo re , th e  a p p l ic a n t  i s  e n t i t l e d  to  r e c e iv e  

tn e  wages fo r  th e  p e r io d  o f pendency of h is  a p p l ic a t io n ,

4 . Qa t h e  o th e r  hand, th e  r e s ^ n d e n t s  c o n te s t  th e  c la im  of 

th e  a p p l ic a n t  by f i l i n g  co u n te r*  l^earnod co u n se l fo r  re sp o n d en ts  

S ubm itted  t h ^ t  as  per r u l e  v id e  E stab lish m en t 5 l.N o ,i2 2 /9 9  

w hich  was p u b lish e d  on 3 , 10*01, fo r  payment of wages t o  th e  

m ed ica lly  d e c a te g o r is e d  s t a f f ,  no pay i s  t o  b e  c3rawn in  

favou r of d e c a te g o r is e d  s t a f f  who have a lre a d y  been o f f e re d  

a l t e r n a t i v e  employment b u t  n o t  jo in e d  th e  same and  th e  r u l e  

i s  e f f e c t iv e  from  24*9*99. L earaed  co u n se l f u r th e r  su b m itte d  

t t e t  th e  a p p l ic a n t  was a l l o t t e d  a l t e r n a t i v e  p o s t on 30*8.2000 

b u t  he d id  n o t  jo in  th e  duty a s  su ch  he i s  e n t i t l e d  only  fo r  

wages fo r  th e  p e r io d  from 15*3*2000 to  30*8*2000 b u t he 

h^s a lre a d y  been p a id  s a la r y  iton^ 31*3*2000 to  24*3.2001
b ” <3u’t

and  t h i s  was rec ju ired  to j^recovec as  over payment* hs th e

r e le v a n t  o rd e r was e f f e c t iv e  frqm r e t r o s p e c t iv e  d a te  i . e .

2 f  *4*99# th e  a p p l ic a n t  is  e n t i t l e d  t o  s a la r y  f o r  th e

p e r io d  from 3*3*2000 to  30 .8 .2 0 0 0  o n ly . He f u r th e r  su b m itte d

th a t  a s  p e r  th e  e a r l i e r  p ro ced u re  i . e .  b e fo re  is s u in g

Annexure A5, m ed ica lly  d e c a te g o r is e d  s t a f f  was b e in g  p a id

s a la r y  a s  p er t h e i r  le a v e  due a t  t h e i r  c r e d i t*  A ccord ing ly

th e  a p p l ic a n t  has a lre a d y  been p ^ id  th e  s a la r y  from 31*8.2000

to  24*3*01. Hence as a  m a tte r  o f  f a c t ,  overpaym ent has been

made t o  th e  a p p l ic a n t  w hereas he s t a t e s  t t e t  he l^ s  n o t been

p a id  a  S in g le  c o in  from 15 .3 .2000 to  1 1 .9 .0 1  w hich i s  n o t

te n a b le .  The le a rn e d  co u n se l f in a in y  su b m itte d  t t e t  th e

a p p l ic a t io n  of th e  a p p l ic a n t  fo r  v o lu n ta ry  re t ir e m e n t te s  

been  kep t pending fo r  more th an  s ix  months because  th e

A p p lican t S ubm itted  h is  a p p l ic a t io n  in  p roper manner only on

2 0 .8 .0 1  and  th e  same was accep ted^on  1 1 .9 .0 1 . Hence no 

delay  has been cau sed  by th e  departm ent*



5* We hftve c a re fx illy  c o B S id ^ e d  th e  r i v a l  c o n te n tio n s  

of th e  p a r t i e s  aad  p eru sed  th e  r e c o rd s .  A d m itted ly ,

th e  a p p l ic a n t  was m ed ica lly  examined and  he was m ed ica lly
i

d e c a te g o r is e d  as per m edical r e p o r t  d ^ ted  15 .3 .2000  and

v id e  o rd e r  cS^ted 3 0 .10 .2000 , th e  a p p l ic a n t  was p o s te d  as

Head G cm trol C le rk  a t  BSP in  th e  s c a le  of R s .50 00-^000.

We have a l s o  p eru sed  Annejcure A4 f i l e d  a lo n g  w ith  ,

w hich i s  a re q u e s t  o f  th e  a p p l ic a n t  fo r  a c c e p tin g  h is

v o lu n ta ry  r e t i r e m e n t .  HLs r e q u ^ t ^  was a c c e p te d  and  he

was a llo w ed  t o  r e t i r e  w .e . f .  1 1 .9 .2 0 0 1 . We have a l s o

gone th ro u g h  Annexure A5 d a ted  3 . 10 .2001 . ffera 6 o f th e

o rd e r  AS i s  rep ro d u ced  below <

" No pay i s  to  b e  drawn in  fajvour o£ d e c a te g o r is e d  
s t a f f  wiio have a lre a d y  been  d f fe re d  a l t e r n a t i v e  
employment b u t  n o t jo in e d  i t . "

I t  i s  an  a d m itte d  f a c t  t h a t  th e  a p p l ic a n t  who was m ed ica lly

d e c a te g o r is e d  was o f fe re d  an  a l t e r n a t i v e  Job b u t  he d id  n o t

jo in  th e  sam e. The a p p l ic a n t  a p p l ie d  fo r  v o lu n ta ry  r e t ir e m e n t

w hich was acc:epted  w .e .f  .11 .9 .2p01*

6 . In  th e  f a c ts  and  c ircu rasta ftces and in  view o f  th e  

a f o r e s a id  d is c u s s io n , we do n o t  f in d  th e  c la im  o f  th e  

a p p l ic a n t  j u s t i f i e d  and we do n o t  f in d  any m e r i t  in  t h i s  

c a s e .  Accordi.ngly th e  Q(̂  i s  d ism isse d  b e in g  b e r e f t  o f 

any m e r i t .  No c o s t s .

i

(A «K *311=1 tn a g a r  ) 
J u d ic ia l  Member

a a .

(M .PlSingh) 
v iue Chairman

--- '
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(l)
(2)
(a) etc. .'; '
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tpl». .• . Cl. . ^
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