
CBNroAL j>DMIM3SmATIVE JABAM>IB; BEHCK, J^ALPlIt

Original Application No.531 of 2004

Gwalior< this the day of F^ruary , 2005

HDn’ble Shri M.P.Singh - Vice Chairaian 
Hc>n*ble Shri Hadan l̂ iohan - Judicial Meei^er

iQdra Kumar Burinan^
S /o  Shri Chhidaini L^l Verma,
Aged about 34 years,
R /o  Vill & Post-Pindrai,
Tah»E>heeciarkheda« Et^istt.Katni - APPLICANT

(By Advocate - Shri V.Tripathi)

1 , Union of India through its aecretary.
Ministry of Defence* New Qtelhi.

i

2« The Chairiaan« Ordnafioe Factory Board#
10-A, Shahid Khudiraro Bose Marg,Kolkata.

3 , The General Manager, Vehicle Factory,
Jg^balpur,

4 ,  Shri Bev Kumar PaChori,tbroiagh the 
General Manager, Vehicle Factory,Jabalpur

5 , Shri ftnand Kumar Dub«iy,through the 
General Manager, Vehicle Factory,Jabalpur

(By Advocate - Shri S#P«&ingh)

0 B. E R 

By M«P<Sipah^ Vice Chairman -

By filing this OrigiRa^ Application, the applicant 

has sought the following main reliefs s-

“ (ii)Direct the respondents to appoint the
applicant on the post of Semi Skilled worker 
with all consequemtial beiiefits*

(v)S>et aside the order dated 29/6/2004 Annexure 
A/7 and direct the respondents department to 
consider the applicant for appointment as 
Semi Skilled worker on the basis of his 
seniority".

2* The brief facts of the ease ace that the applicant

has undergone training of Trade Apprentice in the

respondent-Institution under the provisions of Trade 

Apprentice Act,1961 from 10.3.1988 to 9 .3 .1991 . Biespondents

2 and 3, had issued a notification to f i l l  up 25 postsof
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semi s k i l le d  worker* The names o f  tlio s u i ta b le  can d id a tes  
were c a l le d  from th e  Bmpleyinent Exchange* The name o f th e

a p p lic a n t was en ro lled  in  th e  Enploywent Bxcha»ge and,

th e re fo re #  h i s  nat* was sponsored by th e  Employnent Exchange

along with o th e r  c a n d id a te s . The a p p lic a n t was d ire c te d  v id e  

l e t t e r  da ted  28.2.2004 to  p a r t ic ip a te  in  th e  t r a in in g .  The 
a p p lic a n t p a r t ic ip a te d  in  th e  t r a in in g  ^ i c h  w«s g iven  to  h in  

in  th e  S e c tio n  o f  th e  Facto ry  from 9.3.2004 to  25 .3 .20  04.

A fte r th e  tra im in g , an ia te rv iew  was held  on 28.3.2004« w hereii 

th e  a p p lic a n t a lso  p a r t ic ip a te d .  At th e  tim e o f f in a l  r e s u l t ,  

th e  naiee o f  th e  a p p lic a n t was not included in  th e  l i s t  o f 

s e le c te d  c a n d id a te s . According to  th e  a p p lic a n t  ̂ respondent so.s 

S h r i Anand Kumar Dubi^« who has com pleted h i s  t r a in in g  o f 

t r a d e  ap p ren tice  a f t e r  th e  a p p lic a n t« has been s e le c te d ,  at)d 

ano ther person  -  respondent no.4 S h r i n>«K«Pachori,who had 
ob ta ined  501 marks has a lso  been s e le c te d . I t  i s  sxibnitted 
by him th a t  th e  a p p lic a n t had ob tained  512 marks in  th e  train*  
ing o f ap p re n tice sh ip  whereas S h r i  D«K«PaChori and S h ri 
Anand Dubey had ob ta ined  501 and 490 marks re s p e c tiv e ly . S inoe 
th e  a p p lic a n t h a s  not been s e le c te d , he has f i l e d  t h i s  O.A.

3 . The respondents in  t h e i r  rep ly  have s ta te d  th a t

to  f i l l  up th e  25 posts in  S em i* j^ illed  g rad e , 33 Sx-Trade 

A ppren tices o f th e  F acto ry  were c a l le d  fo r  p r a c t ic a l  t r a in in g  

in  v e h ic le  Faetozry,Jalvalpur fo r  a p e rio d  o f  15 days w .e . f . 

9 .3 .2004 to  25.3.2004 and th e r e a f te r  t h e i r  s u i t a b l i ty  was 
assessed  in  th e  req u ired  t r a d e s .29 Sx-Trade A pprentices o f

th e  fa c to ry  a ttended  th e  p r a c t ic a l  t r a in in g  f o r  15 days

from 9.3.2004 to  25 .3 .2004 . Amongst th e  29 £x*^rade Apprentices 
a ttended  th e  p r a c t ic a l  t r a in in g ,  25 in d iv id u a ls  were

s e le c te d  by th e  S e le c tio n  Board c o n s ti tu te d  fo r th e  purpose. 
The a p p lic a n t (Zndra Kusiar Burman) and one Vinod Kuaiar Sahn- 

Sx-A ppren tiees o f 29 th  Batch have been found no t s u i ta b le  in a f|| 

o f  th e  t r a d e  by th e  S e le c tio n  Board. T herefo re , th e  ap p lican t 
was not s e le c te d . I t  i s  f u r th e r  subm itted by th e  respondents

th a t  a s  per th% g u id e lin e s  issued  by th e  DGET and Ordnance

F ac to ry  B oard,K olkata, th e re  i s  no sxJch d i r e c t iv e  th a t  a l l  th e -

\ \  Ex-Trade A pprentices i r r e s p e c t iv e  o f passing  th e  t r a d e  t e s t  be
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appelR ted . Tke on ly  l ib e r ty  g iv e s  w hile co n sid erin g  th e  

cases  o f Ex-Trade A pprentices i s  th a t  t h e i r  s e n io r i ty  be

n a in ta in e d  i»  o rd e r o f  h ig h e s t marks o b ta iaed  in  th e  NCVT

t e s t .  I t  does not mean th a t  every Ex-Trade A ppren tice  be

appointed w ithout passincf th e  r e q u is i te  tra d e  t e s t ,  o r  be 

considered  on th e  p re te x t o f  secured h ig h e r enarks in  th e  

NCVT t e s t .  The ap po in t«e» t o f Ex-Trade Appre»tic«te a re  being 

nade based ob th e  fu n c tio n a l need o f th e  fa c to ry  and a f te r

Passing  th e  r e q u i s i t e  t r a d e  t e s t .  I f  th e  se n io r  in  th e  ba tch

f a i l e d  in  th e  t r a d e  te s t#  th e  n«Kt ju n io r  who scored  le s s
and

BRarks in  th e  NCVT t e s t  w i l l  be c o n s id e re d ,^ if  found su ccessfu l/
w i l l  be given

passed  in  th e  t r a d e  t e s t /  Soasc o f f e r  o f  ap p o in tn en t, to  th e  

e x te n t o f  earmarked v acan c ie s . The respondents have fu r th e r  
s«d3i»itted th a t  none e ls e  from th e  Employnent Exchange/other

f a c to r ie s  were c a l le d  fo r  s e le c t io n  t e s t  and only th e  £x»0^ade

A pprentices of t h i s  fa c to ry  w ere considered  f o r  s e le c t io n .

T h e r ifo re , th e  q u estio n  o f  g iv in g  any p r e f e re n t ia l  trea tm en t

over d i r e c t  r e c r u i t /o u ts id e r s  does not a r i s e .  In  view o f
th e s e  subm issions# th e  responden ts have prayed th a t  th e  
p re se a t OA may be d ism issed .

4* Heard th e  learned  counsel o f  bo th  th e  p a r t ie s  an^

c a re fu l ly  perused th e  p lead in g s .

5 . Buring th e  course  o f arguments# th e  learned  counsel 
fo r  th e  ap p lic a n t has subm itted th a t  th e  a p p lic a n t was 

se n io r to  th e  p r iv a te -re sp o n d e n ts  4 & 5 and had a lso  secured 

more marks in  th e  KCVT t e s t .  Therefore# th e  responden ts could

not have r ^ |e e te d  th e  a p p lic a n t a s  th e  po st was a non -se lec tio fi 
p o s t and th e  s e le c t io n  was to  be made in  th e  o rd e r  o f  

s e n io r i ty .  To support h i s  claim# he has r e l ie d  upon th e  

judgment o f  th e  Hon’b le  Supreme Court in  th e  ca se  o f U .P.

S ta te  R-Oad T ran sp o rt and An r . V s.U .P .Parivahan Nigam Sangh &

o th ers#  1995 (1) SiGSS 1.

6 . On th e  o th e r  hand, th e  lea rn ed  counsel fo r t  he 

respondents has s ta te d  t h a t  30 £x-Trade A pprentices were
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c a l le d  fo r t r a d e  t e s t  on 3.2.2004 and 4 .2 .2  004. A3 sone of 

th e  se n io r Ex-Trade ^ p r e n t i c e s  yiho a tten d e i/ap p ea red  in  th e  

t r a d e  t e s t  eould  not do w ell, th e  Chairman S e le c tio n  Board 
has reeoramended th a t  a l l  th e  Esc-Trade A jp ren tio es  who have

corapleted t h e i r  A p p ren ticesh ip  T ra in ing  long back, they be 
g iv en  p r a c t ic a l  t r a in i i i f  b e fo re  a sse ss in g  th e i r  s u i ta b l i ty

in  th e  req u ired  t r ^ d e . A ccordingly th e  re£fpondent no *3 had 

can ce lled  th e  t r a d e  t e s t  and conducted a f  re sh  t r a d e  t e s t  

a f t e r  iropaxrtiag th e n  15 days p r a c t ic a l  t r a in in g  to  b rush  up 

t h e i r  s k i l l .  Even a f t e r  15 days t r a in in g ,  th e  a p p lic a n t 

cou ld  not do w ell gnd accord ing ly  th e  S e le c tio n  Board 
h as  d ec la red  him u n su ita b le  a n d ,th e re fo re , he was not o ffe red  
th e  appointH ent. Hence t h i s  OA i s  l id o le  to  be d ism issed .

7 . We have g iven  c a re fu l  c o n s id e ra tio n  to  th e  r i v a l
co n ten tio n s^  o f bo th  th e  p a r t i e s .

8* We f in d  th a t  th e  judgment o f  th e  lfen*ble Supreme

C ourt r e l ie d  upon th e  a p p lic a n t in  th e  case  o f  UP S ta te  

Road T ransport (supra) i s  not a p p lic a b le  in  th e  p resen t case 
as in  th e  p resen t case  th e  rec ru itm en t fo r  th e  25 p o sts  

was made only  from ^the E x-trade a p p re n tice s  o f th e  v e h ic le  

F a c to ry ,Ja b a lp u r , whereas in  th e  case  b e fo re  th e  Hon*ble 

Supreme C o u rt, i t  has been held  th a t  a t ra in e d  ap p ren tice  

should be g iven  p re fe ren ce  over d i r e c t  r e c r u i t s .  Merely 
secu rin g  h igher marks in  th e  NCVT t e s t  w hile undergoing 
th re e  y ea rs  t r a in in g ,  does no t co n fe r th e  a p p lic a n t, a

I
vested, r ig h t  fo r  appointment in  th e  o rd e r o f  s e n io r i ty .

S in ce  the  posts  were n o n -se le c tio n  p o s ts , no w r i t te n  t e s t  

was he ld  and th e  s u i t a b l i ty  was assessed  by holding « tra d e

t e s t .  The a p p lic a n t who had p a r t ic ip a te d  in  th e  t e s t ,  was 
not found s u i ta b le  by th e  s e le c t io n  bo ard . The co n ten tio n

o f  th e  a p p lic a n t ti ia t  s in c e  he i s  sen io r In  h i s  b a tch  an i 
secured more marks th a n  th e  p riv a te -re sp o n d e n ts  4 & 5 ,he

sfc<dfttid have been em panelled, i s  not a ccep tab le . . .

Bara 4 ( iv )  o f  th e  Ordnance F acto ry  B oard 's  l e t t e r  dated 

15/20.10.1999 (Annexure-R-1) s t ip u la te s  th a t  -fa c to ry  should 

normally te s t in g  th e  c a l l  o f  e x - tra d e  a p p re n tice s  fo r  th e  t e s t  

one and h a lf  tim es th e  nuB^er o f  vacancies in tended to  be
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f i l l e d  wp. T his is  to  provide aeeessary  ciashion to  meet 

th e  e v e n tu a lity  o£ soroe o f  th e  @ andidates so c a lle d  not 
tiarn ing  up fo r  th e  t e s t  o r f a i l i n g  in  t e s t  A ;  Thus w e' 
f in d  th a t  th e s e  g u id e lin e s  i t s e l f  a n t ic ip a te  th a t  th e re  

would be some can d id a tes  who w i l l  f a i l  In  th e  t e s t  and« 

th e re fo re ,  more number of^ persons th a n  th e  vacaneies#

should be c a lte d  fo r  a sse ss in g  t h e i r  s u i t a b i l i t y ,  T herefo re , 

th e  c o n ten tio n  o f th e  ap p lican t th a t  he should be appointed 
w ithou t being h is  s u i t a b i l i t y  assessed  f o r  th e  tra d e  i s  a 

figm ent o f h is  im agination  «ind canoat be I f

siach a co n ten tio n  o f  th e  ap p lican t i s  accep ted , th e n  a l l  
th o se  who have passed th e i r  fingineering  Exam inations can 

b e  se le c ted  by th e  S e le c tio n  Board fo r  a ^ ^ in tR n n t in  

Governmnb s e rv ic e s  on th e  b a s is  o f  marks o b ta ined  by 
them in  E ngineering C o lleg es, I t  i s  beyond th e  conprehension
th a t  a person i s  seek ing  appointment w ithou t undergoing acy

i
t e s t .
9 . I t  i s  a w e ll s e t t le d  le g a l  p ro p o s itio n  th a t  t h i s  
T ribftnal cannot s i ^ s t i t u t e  i t s e l f  fo r  a s e le c t io n  Board

and a lso  canoot make se le c tio n *  The ap p lican t has appeared 
in  th e  t e s t  and th e  S e le c tio n  Board has found him u n su ita b le  
T herefo re , he i s  not e n t i t le d  fo r  th e  r e l i e f s  sought fo r 
in  th i s  O r ig in a l A pplicatian#

10, In  th e  r e s u l t ,  fo r  th e  reaso n s s ta te d  above,

we do not f in d  aoy m erit in  t h i s  O rig in a l im p lic a tio n  and 

th e  same i s  accordingly  dism issed,how ever, w ithoiit any 

o rd e r as to  c o s t s .

(Madan Itohan) ( M i n ® ^
J u d ic ia l  Member Vice Chairman

..........

(s) .................... ^ A


