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| Sh‘a’ﬁ Mh“lv?ammad Apphcant
(Bv Adv ocate Shri A K. Sethi in all the Original Apphcanous)
-Vprsus

'I_Itnion of Tndia and Others Res@ondents in
' ' ’ all the OAs

(Bv Ad\foéaw — Shri Umesh Gajankush in all the Original Applications)

O R D 1 R (Common)

- By 1,\;1.,1).33;’1,«111, Vice Chairman —

As the issue involved in all the atmcmemloned cases 1S common
and the tac[ts and grounds raised are identical. for the sake of convenience
1hesc'0rig|fmll Applications are being disposed of by this Common order.
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2. B\ ting these anmal Applications the applicants have claimed

r.w—«ﬁ:

12 main relief’:
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“A/ the respondents be directed to consider the applicant’s case
for grant of benefit of ACP scheme by giving 2 financial
upgradation from the pay scale ot Rs. 225-308/- (revised pay scale
Rs. 3050-4590/-) to the revised puy scale of Rs. 4000-6000/- with
retrospective cffect from the date of his cligibility/entitlement, and
thereafter 1o sanction and pay the arrears within specmed time to
the applicant accordingly.”

3. For the purpose of brevity, only the facts of Original Application

No 135 of 2004 are given.

E 4.  The brief facts of the case as stated by the applicant in OA No. 135

| ot 2004 are that the applicant was appointed as Counter in the Industrial

"es'tablishment of Bank Note Press, Dewas vide order dated 22““ March,
'1974 (Annexure A-1) in the pay scale of Rs. 250-290/-. The ff;espondent
Nd. 2 vide order 16™ September,. 1979 has granted the applicailt the pay
scale of Rs. 225-308/- instead of Rs. 210-290/-, in pursuance of the re-

~ categorization of the post of Counter with effect from 1% February, 1979

and it was re-designated as Examiner. Thereafter the applicant was

" promoted to the post of Juntor Checker in the pay scale of Rs. 260-400/-
~ (pre-revised) vide order dated 12% July, 1984. The Government of India,

mtroduced the Assured Career Progression Scheme (in short ACP
_Schﬁ‘me) tor the Central Government ctvilian employees with effect from
| o™ August, 1999. As per this scheme in the case of acute stagnation in
the cadre or in isolated post, two financial up-gradations  (as
r‘éconim’ended by the Fitth Central Pay Commission and also in
accordance with the agreed scttfement dated 11" September, 19_97 (in
:1fel:1~li._<m to Group-C and Group-h emplovees) entered into with the staff
Slde of the National Council (ICMY) are granted to Group-B, C and D
employees an completion of 12 years and 24 years of regular service
respectively. Isolated posts in Group A, B Cand D categdries which have
nb promotional avenues shall also qualify for similar benefits on the
pattern }indic’ated above. According to the applicant he has been grgm‘ed
only on¢ promotion to the post of Junior Checker on 12™ July, 1984.

&fhereaﬁen he has not been granted any promotion. Therefore, he is
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eligible for grant of second up-gradation under the ACP scheme.

According to the applicant on re-categorization of the post of Counter and

. substitufiorﬁ of the pay scale of Rs. 210-290/- (preQrevised) by the pay

scale of Rs. 225-308/- cannot be said to be a promotion as according to re-

categorizat‘ifv«‘)n nothing new has been done but vide order dated 13.8.1979

s ' : . . " .
- the post of Counter has been re-categorized/re~-designated as Examiner.

- The another. ground taken by the applicant is that prior to the date of re-

1 cajtcgmjzmidn he was getting the pay of Rs. 226/- in the pay scale of Rs.

210-290/- and on re-categorization of the post of Counter to Examiner the

applicant wals fixed at the minimum pay of Rs. 225/- in the pay scale of

Rs. 225- %()8/- :md consequently the applicant’s pay was reduced from Rs.
‘226/- to’ *Rs 225/- per month. The beneﬁt of FR- 22(1)(a)(1) was not

’granted 1o lum On re—categonzatlon his pay was fixed under FR-

| '22(1)('1)(2) Ihe apphcant has submitted several representations one of

which is datcd 9.9.2003. Despite that, he has not been granted the second

a tmanmal up- gmdatmn Hence, this Original Apphcatlon 1S txled

5. The reé'pmldents in their reply have stated that the applicé‘nt joined
the Bank Note Press as a Counter in the pay scale of Rs. 210-290/-
(Anne*mre R 1) on 4.3.1974. Thereafter the Government of India re-

categorized (he post of Counter in Control Section, vide Ministry of

Finance’s letters dated 13.8.1979 & 16.9.1979. Tn all there were 294

- Counters‘in Control Section as on 1.2.1979 and out of which 204 posts of

- Counter was re-categorized from the scale of Rs. 21.0-290/- to Rs. 225-
, 30‘8/- to the post of Exami"ner and 90 posts remained as Counter. In the
letter dated 13“1" August, 1979 itsclf the Government clearly stated that on
re- cmegorlzdtum their pay shall be fixed undef FR-22(1)(a)(2).

/\ccnrdmgly, 1lhe re-categorization was not treated as promotton and their

| pav was h\ed nnder FR-22(1)(a)2).

\

5.1 During tb'\‘le vear 1999 the Government introduced the ACP scheme

<

- vide letter dated o" August, 1999. While examining the cases of re-

.\.._
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categor'izatif{on, a doubt arose as to how to treaf the cases of re-categorized
posts for the purpose of grant of ACP. Accordingly, the matter was
referred to fhe Ministry and the Ministry in consultation with the DOPT
| informed vide their letter dated 7.10.2002 that on re-examination of the
k;ase,}t:hcy hi‘ave found no merit in the present proposal, since whether or
not 1571{.-2'2( ])(a)( 1) can be applied at this stage on practical considerations,
“cannot be a éround for not treating the placement of Counters against post
of Efxa‘mineirs on promotion for purposes'. of ACP scheme. The
respondents !13_\76 further submitted that the DOPT’s clarification in reply
to point of df)pubt No. 35 of OM No. 18.7.2001 is quite categorical and the

~ present case, is fully governed by this clarification. They have also
- obsetved that even as a general policy upon restructuring of a grade
inv nlvmg rcdlstrlbutmn of post, placement against newly mtroduced

- grade-in Iuemrchv to the extent of up- gradation of posts is a case of

* promotion, Hence the OA deserves to be dismissed.

6, Heard t{he learned counsel for the parties and carefully perused the

pleadings and irecords.

7. The learned senior counsel for the applicants Shri A.K. Sethi has |
3 submitted that the Ministry vide their letter dated 16™ September, 1979
o h'as.,onjle'ly re—cai'ggorized the post of Counter and it was not a promotion,

for the aﬁblica@lits. According to him, the respondents in paragraph 2 of

e i e nn | 4

~ their reply have themselves admitted that re-categorization was not treated
as promiotion ahd it was because of this fact the applicants were not given

“,’the benelit ot matlon of pay under FR-22(I)(a)(1). Their pay was fixed

S A

| under FR- 22([)(3)(2) which 1tself indicates that it was simply placmg the
.apphcan_ts tmm the post of Counter to the post of Examiner in the pay
| scale of Rs. 225-308/-. He further submitted that prior to the re- '
: Categorizalion,tixe applicants were drawing the pay of Rs. 226/- in the pay
scale of Rs. 210?-290/— and after re-categorization their pay has been fixed

§ the minimum of pay of Rs. 225/~ in the pay scale of Rs. 225-308/-. It




shows th}at had it been a case of promotion then the pay of the applicants

drawing at that point of time could not have been reduced from Rs. 226/-

5/- plus Rs. 1 as personal pay. Thus the apphcants have got only

one prornotlon i.e. from the post of Examiner to the post of Junior

Checker land thus they are entitled for the second financial up-gradation

e of-24iyears.

8. On; the other hand the learned counsel for the respondents has
submitted that as per the c}lariﬁcation sought by the MiniStny of Finance
~from I)(")lPT the re-categorization of the posts of Counter to the post of
;'F *mmmetj will amount to promotion. Accordmg to him out of 294 posts of
Countere,‘ only 204 posts were placed in 1the grade of Exannners in the pay
scale of Rs. 225-308/- (pre-revised) and the remaining 90 posts are still in
‘the.loweripay scale of Rs. 210-290/- (pre-revised) of Counter. Had it been
a case. ,of: re-categorization and plagggé them in the hi{ghe‘r pay scale the
: entisré"-’rf29i posts of Counters would have been re-designated as Examiners

in the payg scale of Rs. 225-308/-.

9. We have given careful consideration to the rival contentions made
on behalf ot the partlee and we find that the applicants were appointed as

~ Counters. Vide order dated 16.9. 1979 certain posts of Counters in the pay

scale of Rs 210- 290/- (pre-rev1sed) were re-designated as Examlners and
were granted the pay scale of Rs. 225-308/- in pursuance of the re-
categorization of the posts of Counters to Examiners with effect from
1.2.1979. It was not treated as promO‘iiOIJ and hence they were not granted
the beneﬁ;t of FR 22(I)(aX1) and in fact the respondents themselves have
“admitted in their reply that re-categorization was not treated as promotion
and th‘eref:bre the applicants pay were fixed under F R-22(I);(a)(2). We also
find that iche applicants have got only one promotion i.e. t‘fom the post of
Examiner@ to the post of Junior Checker. They have also completed 24
years of services and have become eligible for gfant of second financial

up-gradatiﬁion'under the ACP scheme. We have perused the ACP Scheme
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intrbduc.;‘ed i§by the Government of India, Ministry of Pcrsénnel, Public
| (hfievanées ‘and Pensions, Department of Personnel and Training vide
Officc Memorandum dated 9™ August, 1999, Paragraph 5.1 of conditions

lor grant of henefits under the ACP scheme Annexure-l provides as

~under:

“5.1 | Two financial upgradations under the ACP Sclieme in the
entire Government service career of an employee shall be counted
against regular promotions (including in-situ promotion and fast-
track }promotlon ‘availed through limited departmental competitive
cxamination) availed from the grade in which an employee was
appointed as a direct recruit. This shall mean that two financial
upgra‘dations under the ACP Scheme shall be available only if no

- regular promotions during the prescribed periods (12 and 24 years)
have been availed by an employee. If an employee has already got
one rfzgular promotion, he shall qualify for the second financial
upgradation only on completion of 24 years of regular service
" under the ACP scheme. In case two prior promotions on regular
basts have already been received by. an employee, no benefit under

the A(,P scheme shall accrue to him.”
Paragraph 9 further provides as under :

“9. ( n upgradation under the ACP Scheme, pay of an employee
shall be fixed under the provisions of FR 22(I)(a)(1) subject to a
mxmmum financial benefit of Rs. 100/~ as per the Department of
Personnel and Training Office Memorandum No. 1/6/97-Pay.l
dated July 5, 1999. The financial benefit allowed under the ACP
Scheme shall be final and no pay fixation benefit shall accrue at the
time of regular promotion i.e. posting against a functional post in
the higher grade.”

10. We further perused FR-22{f3(2) and it provides as under :

“When the appointment to the new post does not involve such
assumption of duties and responsibilities of greater importance, he
shall draw as initial pay, the stage of the time-scale which is equal
{o his pay in respect of the old post held by him on regular basis, or,
if there is no such stage. the stage next above his pay in respect of
the old post held by him on regular basis:

Provided that where the minimum pay of the time scale of
the new post is higher than his pay in respect of the post held by
him regularly, he shall draw the minimum as thie initial pay:
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Provided further that in a case where pay is fixed at the same
“stage, hel shall continue to draw that pay until such time as he

\ " would have received an increment in the time scale of the old post,

in cascs \\huc pay is fixed at the higher stage, he shall get his next
mere m(*nt on completion of the period when an incromont. is carned
in the time scale of the new post.

[T

On appointment on regular basis to such a new post, other
than to an ex cadre post on deputation, the Government servant
shall have the option, to bhe exercised within one month from the
date of 'such appointment, for fixation of his pay in the new post i
with etlect from the date of appointment to the new post or with ‘
effect from the date of increment in the old post.”

-

AR From the facts discussed above it is quite abundantly clear that the

,app!icﬁnts were only placed in the newly designated/created posts of

i ','E..\'.aminerq on re—cateporization of posts and were not promoted.
Paraamph A of the ACP Scheme as quoted above provides 1hat financial ;
vup gradfatmns under the ACP Scheme shall be available only if no regular '
pmmohons dnrmg the prescribed periods (12 and 24 years) have been
availed by an emplovee. In its paragraph 9 it 15 provided that on up-
gr‘_adé,tion under the ACP scheme the pay of an employee shall be fixed
under the pﬁrovisions of FR 22(I)(aX1). Thus, it is clear that the applicants
were not pmmoted in the vear 1979 from the posts of Counter to the post
of Emnuner No assessment of eligibility/suitability was made by the
l)epaﬂmemal Promotion Committee against the re-desngnated post at that
- point of tpu,e i.e. in the year 1979. The next prqmmlou‘al post of the
applicants ‘was only Junior Checker from the post éf Counter/Examiner,
All the :1Pp|ica|1l's_ were promoted as Junior' Checker and tiiey are eligible
vfo'rv the second financial up-gradation under the ACP scheme. The
rcsp01wd<::11ts have not heen able to produce any documeni, whereby they
conld show that the post of Examiner is a promotional post for the post of
| (‘mmter and that the applicants have been re- desngna(ed on tlle post of
Examiner from Counter on the recommendations of the duly constituted
Departmental Promotion Committec. Morcover, there is no. assumption of

&;es and responsibilities of greater importance when the applicants were




‘pl‘aced i the re-designated post of Examiner in the pay scale of Rs. 225-

30R/- in the year 1979 and hence, it is because of this reason the

applicants were not granted the benefit of FR-22(I)(aX1). We also find

that the applicants were placed in the minimum pay of Rs. 225/- in the

pay scalé of Rs. 225-308/- of Examiner, although they were getting more

“pay in the post of Counter i.e. Rs. 226/- in the pay scale of Rs. 210-290/-.

12, For the reasons mentioned ahove, we are of the considered opinion

~thot all the o [orementioned Original Applications deserves to he allowed.

Accorditigly, we allow all the Original Applications and direct the
respondents to grant all the applicants the henefit of second financial up-
I .

g‘rat_;l{atioﬁ under the ACP scheme in the revised pay scale of Rs. 4000-

- 6000/- from the due date with all consequential benefits within a period of

three mopths from the date of receipt ot a copy of this order.

13. "‘[:hje‘.l'{egistry is directed to place a copy of this order in all the

connected tiles.

14, Th:;ga Registry is also directed to issue the copy of memo of parties to

the concerned parties while issuing the certified copies of this order,

A
R

~ (Madan Mahan) ~ (M.P. Singh)
Judicial Member Vice Chairman
. LISA17

>
e



