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CGENTRAL ADMINISTRAT I\‘;E TRIBUNAL
JABALPUR BENJﬁ.H

GIRCUIT SITTING AT ?ILASPUR

Os No. 149/2004

f&a@yﬁ, this the \3th day of }Mﬁy 2005.

Lt

GRAM

Hon'ble Mr.M.P.Singh, vice Cha

man

Hon'vle Mr.A.K.Bhatnagar, Judi.c.i.al Member

T.5 .Dhurve

S/0 Man Singn Dhurvey L

R/o village Turregarh
Post Office Dantola
via Bandna Bazar

Ra jnandgaon |
Chhattisgarh, \

| Applicant

Cnfc gy

(By advocate@nti;v.Tripathi on\benalf

of Shri S.Rul)
versus \

l. Union of India through )‘
the General Mdnager !
West Central Railway ‘
Jabalpur. \\

2. The Divisional Railway Managter

|

West Central Railway
Bropal Division |
Bnopal. '

3. The Senior Divisional cOmmerLial Manager

O/0 The Divisional Railway Ma
West Central Railway l‘

nager

Bhopal Division.

4. 7The Divisional c.ommercial Manager
O/0 The Divisional Railway Manager
West Gentral Railway [
Bhopal Division | Res pondents,

(By advocate None)

By A.K.Bhatnagar, Judicial Member

QRDER;

By f£iling this Oh, the applicant has claimed the

following reliefss

(1)

(ii)

(iii)

Set aside the order dated .’?1 «12.2002 (Annexure Al);
Order dated 6.11.2003 (Annexure A2) and Order dated
27.12.2003 (Annexure A3), |

Upon nolding that the demage rent imposed on the

applicant is illegal, set aside the order dated

Direct the respondents to provide all consequential
benefits to tne applicant a”s if the punishment

order is never passed. ‘

Yo

|




!,&L

~

-l -

26 The brief facts of the case are that the applicant
who was appointed as Commercial Clerk on 20.9.91 was
promoted in the year 1993 as Assistant Booking Clerk.

He was further promoted in the year 1994 as Senior

Booking Clerk. While working as Booking Clerk at

Hoshangabad station in the year 2001, the applicant
received a charge sheet dated 30.4.2001 (Annexure AS5)
alleging that he hds overchirged Rs.l/- from the decoy
passenger while selling ticket for 2 adults of sleeper

c¢lass from Hoshangabad to Gorakhpur. It was further

alleged that while checking,extess amount of Rs.4/-

was found in his cash. An enquiry was conducted. The

report ot the enquiry otficer was supplied to the applicant,
He preferred & representation dated 29.11.2001 against

the enquiry report. The disciplinary authority, after
considering the same, imposed on tne appiicant the major
penalty of compulsory retirement vide order dated 30.12,2002
(Annexure Al). The applicant submitted an appedl dated

24 ,1.2003 (Annexure All). The appellate authority vide order
dated 6.11.2003 (Annexure A2) modified the penalty to
reduction to lowest stage in the same scale of pay for

@ period of 3 yedars witn cumulative effect. It was

further mentioned that the intervening period woulid be
treated as dies non. Thereafter, the applicant preferred

a revision petition on 3.12.03 wnich was rejected vide
order dated 27.12.03 (Annexure A3). Tne applicant was
compu].soril_y retired from service by order dated 30.12.200¢
and he was reinstated by order dated 13.11.2003 (A=12)

and posted at Itarsi. The applicant requested the authorities
vide application dated 18.14.2003 to permit him to retain
the quarter No.J-5/A till April 2004 on tne ground of his
children’s education. An order dated 30.12.03 (A4)

was issued to the applicant whereby the damage rent of

Rs 36400/~ was imposed on the applicant and the respondents

o/
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recovered Bs,.1493/- from the §alary of the applicant

from December 2003 as damige z.jent.

3. Raising various grounds iment;i.oned in para 5 of
the OA, learned counsel ot the; applicant submitted that
during the course of departmer;tal enguiry, no independent
‘witness was produced by the prosecution to establisn thne
allegation, Moreover, the allggation levelled against
the appiicant does not constitute any misconduct. The
applicant has never demanded ahy excess amount from the
decoy passenger. He could not refund Rs. 1/~ due to
non-availability of change. The counsel turther submitted
that during tne vourse of trap, para 704 of Indian Railway
“vigilance M&nual was not follo%ued. Tmus the entire depart-
mental enquiry is liable to be quashed on this score alone.
Tne defence of tne applicant wés totally ignored by tne
inquiry officer. Ledrned counsel further maintained that
the appellate authority mas exceeded his jurisdiction while
passing the order that the intervening period would be
treated as dies non. #s per funddment2i ruie, tne disci-
plinary authority snouid issue inm:ic:e to tne applicant
before tredating the intervenincj period as dies non. The
revising authority nas also not applied his mind wnile
p3ssing tne order dated 47.12 +2003. No reason has been
Snown @s to wiy the order of the appellate autnority was
tound to be in order. The defence ot tne applicant was
not discussed in tne order dated 27.14.03. Learned counsel
furtner supmitted tnat tne order dated 6.11.2003 woulid pe
midde effective from 30.12.2003 énd therefore, the applicant
would be treated as in service v;.e.f.6.11.2003. Thus the
applicant cannot be treated as unauthorized occupant of the
Govt. accommodation. Learned Coupsel has also relied on

2003 (2)ATJ 119 in the case Abdul Salam v. IRM, SC Railway,
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Guntakal and submitted that the respondents hive not
followed the mandatory procedures under paras 704 and 705 of
Indian Railway Vigilance Manual.‘ Therefore, the entire

proceedings against the applicant are vitiated. The relevant

paras of the said judgement are reproduced belows:

“(A) Indian Railway vigilance Manudl - Faras 704

& 705-Removal-lrder of removal from service issued
on the charge of demanding and accepting bribe-
Challenged-Iwo gazetted officers of the department
are not taken as independent witnesses at the time
of conducting the departmental trap-Test check memo
was not signed by the decoy check passenger=
Evidence given by the defence witness ignored~
Independent witness never claimed that he had

Sseen the applicant deménding and accepting money
from the decoy p3ssenger~-ippdatory procedure
prescribed under paras 704 and 705 not followed-
Recorded GC Notes indicated in the test check
cannot be accepted as a proper curBency notes

and authority to book the applicant under curruption-
Entire proceedings vitiated-Grder of removel from
service guashed-Reinstatement with all consequential
benef its including arrears of salary ordered.

(B) Indian Railway vigilance Manual-Faras 704 and
705-Departmental Traps -Corruption-vigilance check
by tne Railway authoritiesirocedure under paras
704 and 705 of Indian Railway vigilance Manudl

is a mendatory one and must be followed while
laying trap."
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-
4. Learned counsel for respondents contested the case by '
|4
filimg counter which is followed by a rejoinder by the -
applicant reiterating the faéts mentioned in the QA, .
o
-

5. Learned counsel for the respondents submitted thit
the fact reméins that the applicant denied the return of
Rs.1/- to the decoy passenger. All the FWs supported the

allegations mentiomed in the charge memo. It is further

e '_

Submitted that in the Rly cash Rs.4/- was found in excess

-~

excluding Rs.1/-. It is also wrong that no independent
witness was produced, as Shri A.C.Mishra, R.P.JF. otticial,
was an independent witness in whole proceedings of decoy
check. The applicant chellenged the Al order in appeal,

which was partly allowed by the abpellate authority modifying the

¥
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order of compulsory retirememt Lnto reduction < ,tnto

lower stage for a period of 3 years with cunulative

effect and the intervening perigd was treated as dies-aom.

Learned counsel further submitted that the applicant had

demanded Rs.565/- in place of Rs.564/~ and retained the

excess amount of Rs.1/~ and even otherwisSe the vigilance

party found Rs.4/- in excess which olesarly shows that the
applicant cheated the other passiengers also, as stated in

para 5 of the counter. The learnifed counsel finally justified

the action of the respondents an@d Sui)mitted that no illegality ,

has been committed by the responf‘dents and the QA is liable

' tobe dismissed.

6. We have heard ledarned counsel for both parties, and
perused the records. We have per:used the charge sheet which
was issued for two chirges;
(1) He overcharged tne det.oy' passenger by Rs.1/-
on sale of one Sleeper class ticket No.10271708

for two adults ex.msmngabad to Gerakhpur and
a reservation slip No.10271709.

(i1) He was detected witn an exvess amount of Rs.4/-
in his railway cash.

|

7. We ;'xave seen the statement ef Fil. In reply to Question
No.7, he says that he was iooh?;:es away from the counter
at the time of tramsactior. W2 aiso replied to guestion
No.8 that he was 100 metres away i3fx:c>m the booking clerk at
the time of transaction. It is also stated by B2 to Question
No.3 that the decoy and indepenc{ent witness were with the
¥igilance Team from Mumbai. We' haéye 4l1so gone through the
Statement of Shri A.K.Rai, B3, Slhri A.KeMishra who is said
tobe an independent witness is m;pt a gazetted officer but
an RFF personal only who is said to be with the trapping
party from Mumcdi. So he cannot be termed as an independent

witRess. It is also nowhere stated by the vigilamce team
that they tried to procur70 gazetted officers ang as
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they were not ava%l.lable. Shri ».,K.Mishra, RFF' personal,

was take/n/to be an independent witness. It is also not

to be an ey‘ei

s

witness or hear anything about the

Las

| , , »
conversation of the ralding party .y,am‘- @ Aslorrs &1

leew Y

8. In the facts

and circumstances of the case and in

view of the judgement of this Tribunal (Supra), it is

clear thiat the re%pondents hRve not followed the procedure

of Indian Railway

vigilance M3nual while laying the trap,

In view of the above, the Gh is allowed. The orders dated

31.12.2002 (Annex

ure Al); 6.11.2003 (AManexure A2) and

27.12.2003 (Annexure A3) are quashed. Respondents are

directed to give

w

(A.K.Bhatnagar)
Judicial Member

aa, |

311 consequential benefitstto the applicant.

(MoP.Singh)
vice Chairman
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