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O R D E R  (o r a l)

By M.A.Rhan, V ic e  Cfeurrnan

The a p p l ic a n t  has f i l e d  t h i s  OA fo r  g u a sh in g  th e  

order dated 2 9 .2 .2 0 0 0  (/Annexure A7), whereby th e  a p p l ic a n t  

was r e v e r te d  from th e  p o s t  o f  D ie s e l  A s s i s t a n t  t o  th e  p o s t  

of  S k i l l e d  K h a lasi in  Grade IV and f o r  d i r e c t i n g  the  

resp ond en ts t o  extend th e  b e n e f i t  o f  th e  order o f  Madhya

Pradesh High Court in  WP N o.7014 /2002  d e c id e d  on 2 2 .7 .2 0 0 3 .

He has a l s o  prayed f o r  a d i r e c t i o n  t o  th e  resp ond en ts t o  

t r e a t  him in  t h e  grade o f  D i e s e l  A s s i s t a n t  and f i x  h i s  

p en s io n  in  th e  sa id  grade w ith  a l l  c o n s e g u e n t ia l  b e n e f i t s .



2. The f a c t s ,  b r i e f l y  s t a t e d ,  are  t h a t  th e  a p p l ic a n t  

was working as Fireman Grade I I  in  Steam Loco. The Loco 

was c lo s e d  down and th e  p e r so n n e l  working th e r e  were 

rendered s u r p lu s .  The su r p lu s  s t a f f ,  on th e  c lo s u r e  o f  

th e  Loco, was t o  be d ep loyed  in  o th er  departm ents in  

accordance w ith  th e  i n s t r u c t i o n s  c o n ta in e d  in  Annexure Al 

The a p p l ic a n t  was dep loyed  in  D ie s e l  Shed and was 

appointed as D i e s e l  A s s i s t a n t  on adhoc b a s i s  a f t e r  he 

had undergone th e  r e q u i s i t e  t r a i n in g .  He had been  working

as D i e s e l  A s s i s t a n t  f o r  15 y e a r s  when he was required  t o

appear in  th e  s e l e c t i o n  t e s t  f o r  r e g u la r i s a t io n  on th e  

p o s t  o f  D i e s e l  A s s i s t a n t  from th e  year  1997 onwards. The

a p p l ic a n t  appeared a t  th e  w r i t t e n  t e s t  but f a i l e d  t o
 ̂|  d ■ i* —"

q u a l i f y  th e  v iv a  v o ce  and in t e r v ie w .  C on seq u en tly , th e
o

a p p l ic a n t  was rev er ted  from t h e  p o s t  o f  D i e s e l  A s s i s t a n t  

t o  th e  p o s t  o f  S k i l l e d  K h a la s i ,  which i s  i n  lower grade,  

v id e  order dated  2 9 .2 .2 0 0 0 .  He c h a l le n g e d  t h i s  order by 

f i l i n g  OA N o .3 9 9 /2 0 0 0 . The T ribunal d is p o s e d  i t  o f  v id e  

order dated  1 3 .9 .2 0 0 0  and th e  resp on d en ts  were d ir e c t e d  

t o  c o n s id e r  th e  r e p r e s e n ta t io n  o f  th e  a p p l ic a n t  and d is p o s  

i t  o f  by a reasoned o r d e r .  The resp on d en ts  r e j e c t e d  th e  

r e p r e s e n t a t io n  o f  th e  a p p l ic a n t  v id e  order dated  1 0 .5 .2 0 0 1  

(Annexure A8 ) .  The a p p l ic a n t  d id  not c h a l le n g e  t h i s  order  

b e fo r e  th e  T r ib u n a l .

3 .  The p r e s e n t  OA has been  f i l e d  by th e  a p p l ic a n t  w ith  

th e  a l l e g a t i o n  th a t  one Moolchand and some o th er  p e r so n s ,  

who were a l s o  working a s  Adhoc D ie s e l  A s s i s t a n t s  and whose 

s e r v i c e s  a s  D i e s e l  A s s i s t a n t s  were a l s o  not r e g u la r is e d ,  

c h a l le n g e d  t h i s  order o f  t h e  respondents by f i l i n g  a 

j o i n t  OA N o .2 1 1 /9 5 .  The T rib un al p a r t ly  a llow ed  t h i s  OA
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on 1 3 .3 .2 0 0 1  (Annexure P -4) and d ir e c t e d  th e  resp on d en ts

on 1 4 .1 2 .9 3 ,  th e  a p p l ic a n ts  s h a l l  be deemed t o  be  

r e g u la r is e d  on th e  p o s t  o f  Fireman Grade I / t > ie s e l  

A s s is ta n t  w . e . f .  th e  same d a te  t h e i r  j u n io r s  were 

r e g u la r is e d  based on th e  same panel and th e  s e n i o r i t y

determ ined a c c o r d in g ly * .  T h is  order has a lre a d y  been

implemented by th e  r e sp o n d en ts .

4 .  C e r ta in  o th er  p erso n s  -  B abulal and o th e r s  -  who

were a l s o  working as adhoc D i e s e l  A s s i s t a n t s  in  th e

D i e s e l  Loco Shed f i l e d  a n o th er  OA N o.233 /2000  c la im in g

r e g u la r i s a t io n  o f t h e i r  s e r v i c e s  on th e  p o s t  o f  D i e s e l  '

A s s i s t a n t .  The T ribunal d is m is se d  t h e i r  OA on m er it  v id e

order dated 13 th  November, 2002. T his ord er  was c h a l le n g e d

by th o s e  a p p l ic a n t s  in  W .P.No.7 0 1 4 /0 2 .  They r e l i e f  upon

th e  d e c i s io n  o f  th e  T r ib un al i n  M colchand's c a s e .  The

Madhya Pradesh High Court d ec id ed  t h i s  WP v i d e  order dated

2 2 .7 .0 3  (Annexure P -1 0 ) .  The o p e r a t iv e  p o r t io n  o f  th e

order reads as  under*

"In v iew  o f  th e  a f o r e s a id ,  we are  in c l in e d  
t o  d i r e c t  th a t  i f  Moolchand and o th e r s  had 
not appeared in  any w r i t t e n  t e s t ,  th e  
p r e se n t  p e t i t i o n e r s  would not be com p elled  
t o  appear in  th e  t e s t  and be t r e a t e d  a t  par  
w ith  Moolchand on th e  p r i n c ip l e  o f  p a r i t y  
by th e  Railway A d m in is tr a t io n .*

The a p p l ic a n t ,  a f t e r  h i s  r e v e r s io n  t o  th e  p o s t  o f  

H elper K h a la s i ,  a p p lied  and was granted v o lu n ta r y  

r e t ire m en t  from s e r v ic e  and he r e t ir e d  w . e . f .  1 3 .1 1 .2 0 0 2 .  

His p en s io n  and pension ary  b e n e f i t s  have b een  granted on 

th e  b a s i s  o f  th e  emoluments which he was drawing on the  

r ev e r te d  p o s t  o f  Helper K h a la s i .  In th e  p r e se n t  OA, he  i s

th a t  “based on th e  s e l e c t i o n  ordered and p a n e l  prepared



aggr ieved  th a t  p ersons who are  s i m i la r l y  p la c ed  l i k e  

him have been  r e g u la r is e d  on th e  p o s t  o f  D i e s e l  A s s i s t a n t  

by v i r t u e  o f  th e  order o f  th e  T ribunal in  th e  c a s e  o f  

Moolchand and o th e r s  and t h e  order in  W .P.No.7 0 1 4 /0 2 .

He has f i l e d  t h i s  OA fo r  e x te n d in g  th e  b e n e f i t  o f th e s e  

two orders  t o  him a l s o .

5 .  R espondents r e s i s t i n g  th e  c la im  o f  th e  a p p lic a n t

have t r i e d  t o  d i s t i n g u i s h  th e  c a s e s  o f  Moolchand & o th e r s

(OA N o.2 11 /199 5 )  and B a b u la l .R .  & o th e rs  (WP N o.7 0 1 4 /0 2 )  

on th e  ground th a t  w h i le  Moolchand and o th e r s  and th o s e  

w r it  p e t i t i o n e r s  had appeared in  th e  w r i t t e n  t e s t  but had 

f a i l e d  in  t h e  i n t e r v ie w /v iv a  v o c e ,  th e  a p p l ic a n t  was 

required  t o  appear in  t h e  w r i t t e n  t e s t  b u t had f a i l e d  t o  

c l e a r  i t  r e p e a t e d ly .  I t  i s ,  t h e r e f o r e ,  su bm itted  th a t  in  

view  of t h e  nature  o f th e  order passed  by th e  High Court 

in  th e  w r it  p e t i t i o n ,  t h e  b e n e f i t  o f  th e  order cannot be  

extended t o  th e  a p p lic a n t  in  t h i s  c a s e ,

5 .  We have heard learned  c o u n s e l  f o r  th e  p a r t i e s  and 

c a r e f u l l y  gone through t h e  r e le v a n t  r e c o r d .

7 .  The a p p l ic a n t  -  Moolchand & o th e r s  in  OA N o.211/95  

and th e  w r i t  p e t i t i o n e r s  in  WP No.70 14 /02  were a l l  adhoc

D i e s e l  A s s i s t a n t s  working in  th e  D ie s e l  Loco Shed. The

s e r v i c e s  o f Moolchand and o th e r s  and th e  w r i t  p e t i t i o n e r s  

have s in c e  been  r e g u la r is e d  w ith ou t r e q u ir in g  them t o  

q u a l i f y  in  th e  in te r v ie w  and th e  w r i t t e n  t e s t  w ith  e f f e c t  

from th e  d a te  o f  t h e i r  empanslment from 1993 onward, 

whereas th e  a p p l ic a n t  who was a l s o  s i m i l a r l y  working as  

D i e s e l  A s s i s t a n t  has been req u ired  to  appear in  the  w r i t t e n
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t e s t#  which he has not been  a b le  t o  c l e a r .  Learned 

c o u n se l  f o r  th e  a p p lic a n t  has drawn our a t t e n t io n  t o  

th e  g u i d e l i n e s  is su e d  by th e  Railway Board in  Annexure 

A l.  According t o  t h e  g u id e l in e s #  th e  s u r p lu s  s t a f f  was 

t o  be r e -d e p lo y e d  in  o th e r  departments# a f t e r  g iv in g  them 

s u i t a b l e  c o n v e r s io n  t r a i n i n g  in  i d e n t i c a l  grades, and

s u i t a b l e  t r a d e s .  I t  i s  subm itted  th a t  as  p e r  th e s e

g u id e l in e s#  c l e a r i n g  w r i t t e n  t e s t  and v iv a  v o c e / in t e r v ie w  

was not a c o n d i t io n  p reced en t t o  th e  re-dep loym ent of  

such su rp lu s  s t a f f  in  i d e n t i c a l  grades and s u i t a b l e  t r a d e s .  

Learned c o u n s e l  o f  th e  a p p l ic a n t  has f u r t h e r  subm itted  

th a t  Moolchand and o th e rs  in  OA N o .211/95 and the  w r it  

p e t i t i o n e r s  in  WP No.70 1 4 /2 0 0 2  have been r e g u la r is e d  on th e  

p o s t  o f  D i e s e l  A s s i s ta n t  from th e  r e s p e c t i v e  d a te  o f  

empanelments w ithou t b e in g  req u ired  to  appear in  th e  

w r it t e n  t e s t  and in t e r v ie w .  They had# o f  course#  su b seq u e n t ly  

appeared i n  th e  s e l e c t i o n  t e s t  h e ld  in  1997 and had c le a r e d  

i t .  I t  i s  argued th a t  c le a r a n c e  o f th e  w r i t t e n  t e s t  and 

in te r v ie w  in  th e  subsequent s e l e c t i o n  h e ld  in  1997 would 

not be th e  d i s t i n g u i s h in g  f e a t u r e  on th e  b a s i s  o f  which

th e  a p p l ic a n t  cou ld  be d en ied  p a r i t y  w ith  t h e i r  c a s e s .

I t  i s  su b m itted  th a t  in  t h e  c a se  o f  Moolchand and others#  

th e  T ribunal has h e ld  t h a t  Moolchand and o th e r s  were not  

in  f a c t  req u ired  t o  appear in  th e  w r i t t e n  t e s t  or v iv a  

v o c e ,  in  accordan ce  w ith  t h e  g u id e l in e s  i s s u e d  by th e  

Railway Board (Annexure A l ) .  I t  i s  fu r th e r  subm itted  

th a t  th e  w r i t  p e t i t i o n e r s  had a l s o  not appeared in  th e  

w r it t e n  t e s t  and v iv a  v o c e / in te r v ie w #  y e t  th ey  were g iv en  

t h e  b e n e f i t  o f  th e  order o f  th e  T ribunal in  Moolchand's

c a s e .
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8 . The argument o f  th e  learn ed  c o u n se l  fo r  resp ond en ts  

i s  th a t  th e  f a c t s  o f  th e  c a s e s  in  Moolchand & o th e r s  and 

B abulal.R .&  o th e r s  were d i f f e r e n t .  The a p p l ic a n t s  in

both  th e s e  c a s e s  appeared a t  w r i t t e n  t e s t  and had

c le a r e d  i t  but th ey  f a i l e d  to  q u a l i f y  t h e  v iv a  v o c e /  

in t e r v ie w .  I t  i s  subm itted  th a t  in  th e  p r e se n t  c a s e ,  th e  

a p p l ic a n t  appeared in  th e  w r i t t e n  t e s t  but f a i l e d  in  1997 

as w e l l  as  in  th e  subsequent s e l e c t i o n  t e s t s .  I t  i s ,  t h e r e f o r e  

subm itted  th a t  the  a p p l ic a n t  cannot be sa id  t o  be s im ila r ly -  

p la ced  p e r so n s  so  as t o  be g iv e n  th e  b e n e f i t  o f the  order in  

th e  c a s e  o f  Moolchand and o th e r s  and B ab ulel and o t h e r s .

9 .  From para 10 o f th e  order o f  the  High Court in  W.P.

No. 7 0 1 4 /0 2 ,  i t  i s  c l e a r  t h a t  the f a c t  w hether  Moolchand and 

o th e rs  had appeared in  t h e  w r i t t e n  t e s t  and had c le a r e d  i s  

a d isp u ted  q u e s t io n .  In th e  p r e se n t  c a s e ,  so  fa r  as the  

s e l e c t i o n  o f  1993 i s  co n cern ed , th e  resp o n d en ts  have not

p ieced  any m a te r ia l  on record t o  hold  th a t  in  th e  s e l e c t i o n  

t e s t  o f 1993 or in  th e  subsequent s e l e c t i o n  between 1993 and 

1997, Moolchand and o th er  and Babulal and o th e r s  had appeared 

in  the  w r i t t e n  t e s t  and had c le a r e d  i t  and, t h e r e f o r e ,  t h e i r  

* e r v ic e s  were r e g u la r is e d  on th e  p o s t  o f  D i e s e l  A s s i s t a n t .  

I n fa c t  th e  resp ond en ts had f i l e d  a s ta tem en t Annexure R-3, 

which s t a t e d  th a t  p r e se n t  a p p l ic a n t  has f a i l e d  in  a l l  th e  

s e l e c t i o n  h e ld  from 1997 onwards and Moolchand and o th e r  

a p p l ic a n t s  in  the  OA No. 211/1995 had c le a r e d  the s e l e c t i o n  

t e s t  in  1997 and th ey  were empanelled in  th e  year 1997. But the 

have not f i l e d  any s ta tem en t showing t h a t  Moolchand and o th ers  

and B abula l and o th e rs  had appeared in  t h e  t e s t  p r io r  t o  1997 

and had c le a r e d  i t .

10 . At t h i s  s ta g e ,  lea rn ed  c o u n se l  fo r  th e  respondents has  

subm itted th a t  the ends o f  j u s t i c e  would be met i f  t h i s  

T ribunal g iv e s  a d i r e c t io n  to  the  resp on d en ts  t o  c o n s id e r  the
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in  OA 211/95 and Babulal and o th er  in  WP No. 7014 /02  had n o t  

appeared in  th e  w r i t t e n  t e s t  and or th e y  had appeared i n  th e

w^ t t e n  t e s t  but had f a i l e d  in  th e  s e l e c t i o n  h e ld  p r io r  t o

1997, th e  b e n e f i t  of th e  order of t h e  T ribunal in  OA 211/95

and WP No. 7 01 4 /0 2  be  extended  t o  th e  a p p l ic a n t  a l s o  by 

g r a n tin g  t h e  r e l i e f  which has been granted  t o  th e  a p p l ic a n t s  

in  th o se  c a s e s .

11 . S in ce  th e  com plete  m a te r ia l  has not been  p ieced  by th e  

department on record , we a r e  in  agreement w ith  th e  su b m iss io n s  

made on b o h e l f  o f th e  rei^s o n d en ts . A c co r d in g ly ,  we d is p o s e  of  

t h i s  OA d i r e c t i n g  th e  resp on d en ts  t o  re -exam in e  th e  c a s e  o f  the  

a p p l ic a n t  in  th e  l i g h t  o f th e  order o f  t h e  T ribunal in  OA 2 1 1 /

95 Moolchand & Others and t h e  H on'ble High Court in  WP No. 

7014/02  B ab u la l & o th e r s ,  and in  c a s e  th e  a p p l i c a n t s /  

p e t i t i o n e r s  in  th o se  two c a s e s  had not appeared in  t h e  w r i t t e n

t e s t  and or  had appeared b u t  f a i l e d  in  the w r i t t e n  t e s t  p r io r

t o  1997, t h e  a p p l ic a n t  in  t h e  p resen t  c a s e  s h a l l  a l s o  be extended

th e  b e n e f i t  o f  th e  order o f  th e  T ribunal in  M oolchand's c a s e  

and th e  order o f  the  High Court in  B a b u la l ’s  c a s e  a t  p a r .

1 2 . I f  a d e c i s i o n  i s  taken in  favour  of th e  a p p l ic a n t ,  

the  order dated  2 9 .2 .2 0 0 0  s h a l l  stand quashed . I f  th e  

a p p l ic a n t  i s  granted the  b e n e f i t  o f  th e  order of th e  H on'ble  

High Court in  B ab u la l* s  c a s e  and o f  t h i s  T ribunal in  M oolchand's  

c a s e ,  h i s  emoluments s h a l l  be f i x e d  in  th e  grade o f  D i e s e l

A s s i s t a n t  f o r  th e  purpose o f^ p en sionary  b e n e f i t s  n o t i o n a l l y  

on th e  d a te  of h i s  r e v e r s io n  and t h e r e a f t e r  on th e  d a te  o f h i s  

r e t ire m en t  and p en s ion  and o th er  p en s io n a ry  b e n e f i t s  s h a l l  be 

granted t o  th e  a p p l ic a n t  c a lc u la t e d  on th e  b a s i s  o f  t h a t

emolument^. However, t h e  a p p l ic a n t  s h a l l  not be e n t i t l e d  to  

monetary b e n e f i t s  from th e  d a te  o f h i s  r e v e r s io n  to  th e  d a te  of

p en s ion  and/*/

r e t i i  P a r t ie s  t o  b ear  t h e i r  own c o c+-«

(S .K .’TJaik)
ADMINISTRATIVE MEMBER 
aa .

(M.a . Khan) 
VICE CHAIRMAN


